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Current Topics. 
Neutrals and Belligerent Vessels. 


In the various treatises on international law considerable 
space is devoted to the rules and duties infer se of belligerents 
and neutral states, a subject which has acquired a topical 
interest owing to the scuttling in the harbour of Montevideo 
of the German warship “ Graf Spee.” As one writer puts it, 
in sea warfare practice favours admission to neutral ports, 
of course under conditions, rather than exclusion, Unless a 
neutral state expressly forbids the entry of a belligerent 
warship, the latter may freely enjoy the hospitality of its 
ports and waters on such conditions as the neutral may insist. 
It is said that it is only when a vessel belonging to a belligerent 
state is driven by stress of weather, or otherwise is reduced 
to an unseaworthy condition, that it can insist on admission 
as a matter of strict law. the right thus sought being termed 
a right of asylum. During the Great War, Sweden, Norway 
and Holland refused admission to submarines except in case 
of force majeure, and Spain excluded them altogether on 
pain of internment. There appears to be no exception in 
strict law to the rule that a neutral state need not admit 
belligerent warships to its ports, but, while this may appear 
a self-evident rule, there is an international usage whereby a 
belligerent man-of-war in distress should never be prevented 
from making for the nearest port. If a belligerent vessel 
is admitted to a neutral port it is of course expected to comply 
with all the orders of the neutral state whose hospitality it 
has invoked, so as to prevent those on board the vessel 
making the port the base of fresh operations of war. The 
various rules on this subject of belligerents and neutral 
ports, excellent though they may be, are apt to suffer 
change in critical days, but nevertheless it well to 
have them, and to insist, as far as is practicable, on their 
strict observance. 


Resignation of Judge Ruegg. 

THE resignation of Judge Rueaa, one of the veterans of the 
county court bench, removes from active service one who did 
valiant work in the law, first at the Bar, where he early 
specialised in workmen’s compensation cases, and in the 
reports of which he was for a time senior editor. Before his 
appointment to the bench his practice lay very largely in 
the county court, but he was also frequently seen in the 


Is 


High Court, one of his famous cases being when he championed | 
the claim of Mr. O’DoNNELL, M.P., against The Times, an 
action which not long afterwards ied to the appointment 





of the Parnell Commission, and in which he had arrayed 
against him—a stuff gownsman—several very distinguished 
silks. Besides editing works on employers and workmen, 
and several annotated editions of the Workmen’s Compensation 
Acts, he found relief in his authorship of various works of 
fiction which enjoyed a considerable vogue. 


Workmen’s Compensation : Silicosis. 

In the Court of Appeal on Monday, Stesser, L.J., suggested 
that the Various Industries (Silicosis) Scheme, 1931, called for 
reconsideration. The case before the court was one in which 
the workman concerned was employed at a foundry to break 
down the old walls of furnaces, which were constructed of 
silica bricks, and to rebuild them with new bricks of the same 
description. Under the scheme the workman, in order to 
obtain compensation, had to show that he was “ crushing 
and grinding” bricks, and it could not be said that the 
foregoing work was either crushing or grinding. The learned 
Lord Justice went on to observe that it was clear that the 
Legislature did not intend every workman who was exposed 
to silica dust to have a right to compensation, but the result 
in the present case was that the workman, although disabled 
as a result of silicosis contracted in the course of his 
employment, could not obtain compensation. His lordship, 
therefore, came to this conclusion with regret, and MacKINNON 
and Gopparp, L.JJ., agreed, with regret, that the appeal 
from the award under the Workmen’s Compensation ‘Act, 
1925, must be allowed. 


Death Duties in Advance. 

AN interesting suggestion was made in a recent letter 
to The Times, with the object of dealing with the taxpayer’s 
problem of making provision for death duties without injuring 
their estate or business. The writer proposes that the tax- 
payer should be permitted to make in advance to the Treasury 
payments on account of death duties. These payments 
would be made at the option of the individual during his 
lifetime as and when the money could be spared, and the 
money so paid would bear a low rate of interest (2 per cent. 
in the writer’s 


. ‘ ” 
per annum is suggested). The reward, 
words, ‘‘ would be that the sum so accumulated should not 


be added to the estate at the date of the death.” If the 
sum required were less than the aggregate of the advance 
payments the balance would be repaid by the Treasury. 
The writer proceeds to deal with the objections that the 
putting into effect of his suggestion might mean that the 
Government would become a competitor of the insurance 
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companies and that the present yield from death duties 
would be reduced. He does not believe that the latter would 
be the case; it would rather mean that vast sums would 
immediately be placed at the disposal of the Government 
at reasonable rates of interest. Moreover the crippling 
effect of death duties would be removed. ** Many perfectly 
sound concerns,” it is said “ with healthy enough balance 
sheets are forced into difficulties by the decease of a majority 
shareholder, whose shares may be thrown on the market by 
the necessity of finding funds for death duties. This is 
serious enough in good times, but the dangers are aggravated 
during a period when the market might be affected by other 
adverse influences.’ As to the former objection, the writer 
views with equanimity the alleged competition between the 
G;overnment and the insurance companies, but urges that any 
means which will prevent forced sales of securities and 
unhealthy bank overdrafts is of interest. Many people would 
willingly take out large insurance policies if they were certain 
that they could always pay the premium. The proposed 
scheme overcomes that difficulty because the payments would 
he acceptable at any time and would not have to be annual 
contributions. Moreover, the writer urges, many have reached 
an age which makes an insurance premium prohibitive. These 
very interesting suggestions deserve careful consideration, but 
it is clear that the scheme stands or falls with the proposal that 
the amount of the advance payments should not be aggregated 
with the estate ; and it is here that, in our view, the main 
difficulty would be likely to arise. 


Moter Vehicle Lighting in Fog. 

A FEW weeks ago instructions were issued by the Ministry 
of Home Security and circulated to police authorities con- 
cerning the use of additional lighting on motor vehicles 
whether in black-out hours or at other times. They permit 
the use of an unscreened fog lamp subject to the following 
conditions : (1) The lamp must be additional to the ordinary 
headlamp, operated by a separate switch, and fitted below 
the level of the headlamps. (2) The beam of light must be 
directed downwards and towards the near side. (3) Its use 
must be restricted to occasions when fog is so thick that 
progress is impracticable without it. (4) The lamp must be 
extinguished immediately on receipt of an air-raid warning. 
Under the instructions a constable is entitled to direct that 
a fog lamp shall be extinguished at any time when it appears 
to him that conditions do not make its use imperative. The 
necessity of fog lamps being extinguished immediately with 
the utmost rapidity on receipt of an air-raid warning is 
emphasised, and drivers are to note that fog lamps must on 
no account be used under any conditions except those 
specified. More recently, a further provision for driving 
in fog was made whereby motorists are permitted to use 
their nearside headlamps unmasked. This applies to 
vehicles not fitted with a fog-lamp. The unmasked head- 
light must be operated by a separate switch and its beam 
must be directed downwards and towards the near side. 
The other conditions for the use of such headlights are 
similar to those above noted in the case of fog-lamps. 


Prices of Goods Act, 1939: Board of Trade Order. 
THE first Order made by the Board of Trade under the 
Prices of Goods Act, 1939, was issued recently. The subjects 
affected are mainly clothing and articles of a domestic 
character. It will be recalled that under the Act it is a 
criminal offence to sell price-regulated goods at more than 
their price on 21st August, 1939, plus an increase representing 
the actual rise in costs and expenses. In most cases covered 
hy the present Order a price limit is fixed with reference to 
the goods beyond which the restricted permitted increase will 
not operate, the object of the Act being mainly to protect 
persons of moderate means. In some cases no price limit is 
specified. It has been pointed out that there will be no 
inspectors, and that the proper working of the Act will, 





therefore, depend on the co-operation of the public. If it is 
considered that the prices of any goods specified in the Order 
have risen unduly, the proper procedure will be to inform the 
local committee, which will investigate the case, and, if it 
finds that the retailer, wholesaler or manufacturer has contra- 
vened the Act and thinks the offender should be prosecuted, 
it will report the case to the Central Price Regulation 
Committee. That committee will go into the case and, if 
it is of the same opinion as the local committee, it will request 
the Board of Trade to prosecute. The new Order becomes 
operative on Ist January. 


Recent Decisions. 

In Hancock v. B.S.A. Tools, Ltd.(The Times, 12th December), 
ATKINSON, J., negatived the plaintiff's claim for arrears of 
wages alleged to be due during absence from work owing to 
sickness. The plaintiff was employed on an hourly basis, and 
the learned judge held that it was a term of the plaintiff's 
employment that he should only be paid for the work that he 
did (Marrison v. Bell [1939] 2 K.B. 187, held not applicable). 

In Finska Angfartygs A/B and Others v. Baring Brothers 
and Co., Ltd. (The Times, 14th December), the House of 
Lords upheld a decision of the Court of Appeal, which had 
upheld a decision of Luxmoore, J., dismissing the appellants’ 
claim for a declaration that certain sums standing with the 
respondents to the credit of the Russian Government had been 
assigned to the appellants or their predecessors, or alterna- 
tively for a declaration that all sums paid by the British 
Government to the credit of the account of the Russian 
Government with the respondents on account of sums due 
for the use of or as compensation for the loss of the appellants’ 
ships, registered at Finnish ports, were so paid as to be held 
in trust for the appellants. 

In Dever Navigation Co., Lid. v. Craig (The Times, 14th 
December) the House of Lords upheld a decision of the 
Court of Appeal (reversing that of a county court judge) to 
the effect that, where a seaman had been ordered to go to a 
place of peril, a place infested with mosquitoes from which 
he contracted yellow fever and died, his mother had discharged 
the burden of proving that the accident which caused her 
son’s death arose out of his employment and that she was 
accordingly entitled to an award of compensation under the 
Workmen’s Compensation Act, 1925. 

In Attorney-General v. Wimbledon Corporation (The Times, 
14th December) Stmonps, J., held that the supply of electric 
current for light and power for household purposes under 
charges made in the form of a two-part tariff system was 
not ultra vires the corporation, but that inasmuch as the 
relator was not, under the system employed in arriving at 
the fixed charge, obtaining a supply on the same terms as 
other consumers in similar circumstances, the defendants had 
infringed ss. 19 and 20 of the Electric Lighting Act, 1882. 

In The Amazone (The Times, 15th December) the Court 
of Appeal (SLEsseR, MacKinnon and Gopparp, L.JJ.) 
affirmed a decision of Laneron, J., who allowed a 
motion to set aside a writ for possession of a yacht and a 
warrant of arrest on ground of diplomatic privilege. 

In Rousou v. Photi (Gort Estates Co., Third Party) (The 
Times, 16th December), ATKINSON, J., held that “‘ rent’ in 
s. 2 (1) of the Housing Act, 1936, meant the sum that the 
landlord received as rent after paying rates, etc., and that a 
house let at 17s. 6d. a week in the administrative county of 
London was within the Act, notwithstanding that the 
equivalent yearly amount after deduction of payments of 
rates did not exceed £40. 

In Attorn-y-General v. Hancock (The Times, 20th December) 
Wrorttes.ey, J., held that the Courts (Emergency Powers) 
Act, 1939, did net bind the Crown, which might therefore 
enforce a judgment obtained for a sum due as arrears of 
income tax without obtaining leave of the court under s. 1 (1) 
of the Act, 
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Criminal Law and Practice. 
REQUEST TO JURY TO STOP CASE. 

In a recent judgment in the Court of Appeal, Lord Justice 
Goddard commented on the fact that counsel for the 
defendant, in addressing the jury in the court below after 
the plaintiff's case had been closed, invited them to stop 
the case, telling them perfectly properly that counsel for the 
plaintiff would have the right to address them and they could 
then stop the case if they liked (Alerander v. H. Burgoine 

and Sons, Ltd., 56 T.L.R. 153). 

‘Tn other words,” said the learned Lord Justice, ** he 
would be inviting them to express an opinion before they 
had heard the summing-up of the learned judge.” He said 
that the opinion of the judges is and always has been that 
it is not correct for counsel to ask the jury to stop the case 
at any particular time, because counsel is not entitled to 
interfere, so to speak, between the judge and jury. If the 
judge thought that it was a case in which he might invite 
the jury to dispense with a summing-up that was a matter 
entirely in his discretion. He added that in such cases if 
the jury accepted the judge’s invitation, the judge should be 
careful to say that the plaintiff's counsel still had the oppor- 
tunity of addressing them if they wished. His lordship said that 
though the practice was incorrect, counsel for the defendant 
was not to be blamed, as it certainly had been done before, 
and sometimes without objection from the Bench. 

These remarks were expressly limited to cases tried on 
the civil side of the King’s Bench Division. Lord Justice 
Goddard said that he refrained from saying what his 
experience was as a judge in criminal cases. 

The clear practice where there is no evidence to go to the 
jury is substantially the same in criminal cases as in civil 
actions. The judge's duty is to withdraw the case from the 
jury either of his own accord or on his agreement with a 
submission by counsel. In R. v. Smith, 1 L. & C. 607, 
Blackburn, J., said: “‘ The rule which has been laid down 
in civil eases ought to be applied to criminal ones, namely, 
that a mere scintilla of evidence ought not be’ left to the 
jury.” If, in spite of the fact that there is no evidence, 
the case goes to the jury and they convict, the conviction 
will be quashed (R. v. Clay, 3 Cr. App. Rep. 92: R. v. Davis, 
9 Cr. App. Rep. 66). 

There is, however, a vast difference between the case where 
there is not sufficient evidence for a jury to consider and 
that in which the jury is invited, either by the judge or counsel, 
to say that they have heard enough, that is, that they are 
satisfied, at the close of its case, that the prosecution has 
not proved its case beyond all reasonable doubt. The 
question that now arises, in view of Lord Justice Goddard’s 
recent remarks, is whether such an appeal by counsel to the 
jury may quite correctly be made in a criminal proceeding, 
even after the judge has ruled that there is a case to go to 
the jury. The questions put before judge and jury in these 
separate submissions are entirely different questions. Counsel 
for the defence may have formed the opinion that the 
defendant’s demeanour, appearance or evidence would 
produce an unfavourable impression on the jury, and if that 
is so, he may consider it his duty to his client to make the 
submission to the jury that the case is not proved, even after 
he has made an unsuccessful submission to the judge that there 
is no case to go to the jury. In this connection it is important 
to bear in mind that the law is clear that if the evidence 
called on behalf of the defendant fills up the gaps in the 
case for the prosecution, the conviction will not be quashed 
on the ground that the prosecution has failed to make out 
its case (R. v. George, 1 Cr. App. Rep. 168; R. v. Fraser, 
7 Cr. App. Rep. 99, and R. v. Power [1919], 1 K.B. 572). 

There is good authority for the proposition that the judge 
is entitled to ask the jury whether they will dispense with a 
summing-up where the facts are simple and show clear guilt 
(R. v. Newman, 9 Cr. App. Rep. 134). In that case, however, 





the defendant went into the box, and after stopping his 
cross-examination the judge turned to the jury and said: 
‘* Would you like me to sum up, or is the evidence sufficient 
for you?” The jury then convicted the defendant. Riley, J., 
said : “ It was a very plain case, and it cannot be said to have 
contained any complication that made it necessary to point 
out the law to the jury; everybody knows what stealing is, 
and what is receiving with guilty knowledge. The application 
of the law was simple enough ; the case turned on the facts. 
The jury found the appellant guilty, and said they did not 
want to hear any more; they could not have found otherwise 
if the case had been summed up to them.” 

What is sauce for the prosecution should be sauce for the 
defence, and it would seem to follow quite logically that it is 
within the judge’s power in the course of a trial, after the 
prosecution’s case has been closed, even where there is some 
evidence to be considered, to invite the jury to give its verdict 
there and then in favour of the defendant. He must not of 
course ‘take the decision out of the hands of the jury ” 
(R. v. Bryant, 13 Cr. App. Rep. 151), and if he has already 
ruled that there is a case to go to the jury, he cannot do more 
than express his opinion while leaving the jury free to find 
on the facts (R. v. O'Donnell, 12 Cr. App. Rep. 29). 

The judge therefore has before him, where the evidence 
is either insufficient or unsatisfactory at the close of the 
case for the prosecution, the alternative courses of either 
directing the jury to find a verdict of not guilty on the ground 
that there is not sufficient evidence to put before them, or 
of inviting them to find a verdict of not guilty on the ground 
that in their opinion the prosecution has failed to discharge 
its burden of proof, and has not satisfied them beyond all 
reasonable doubt of the defendant’s guilt. 

In the vast majority of cases in which the evidence is 
insufficient or unsatisfactory, counsel for the defence finds 
it more convenient and practical to make a submission of 
“no case to answer’ to the judge. If, after refusal by the 
judge to withdraw the case from the jury on this ground, 
counsel persists in inviting the jury to stop the case on the 
ground that the prosecution has not discharged the onus of 
proof, he will be acting, it is submitted, with considerable 
irregularity. It is irregular for much the same reasons as 
it has been held to be irregular in a civil action. Until the 
judge withdraws the case from the jury the question of 
guilt or otherwise is for them to decide, and it is entirely a 
matter for the judge’s discretion as to whether they should 
be deprived of the benefit of a summing-up. The judge 
may, if he thinks fit, insist on summing-up even if the jury 
spontaneously intimate that they have heard enough, and 
he certainly should do so if there is any point of law which 
requires explanation. But for counsel to intervene in this 
way between the judge and the jury is, it is submitted, as 
irregular in criminal cases as it isin civilcases. That advogates 
sometimes ‘‘ get away with it’ must be attributed to the 
understandable complaisance of judges to the defence in 
criminal cases, and to the knowledge that there is no appeal 
against a jury’s verdict of “ not guilty.” 





Tribunals: Compensation (Defence). 


Two tribunals—the General Tribunal and the Shipping 
Tribunal—have been set up to determine, in default of 
agreement, claims for compensation under the Compensation 
(Defence) Act, 1939. Their constitution will be found in 
s. 8. 

The General Tribunal (consisting of seven persons)—which 
will deal with compensation for taking possession of land, 
for doing work on land, for the requisition or acquisition of 
vehicles or aircraft, for taking space or accommodation in 
aircraft, for the requisition or acquisition of goods other than 
vessels, vehicles or aircraft. Sir Sydney Rowlatt is the 
chairman. 
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The Shipping Tribunal—which will determine compensation 
for the requisition or acquisition of vessels or for taking 
therein space or accommodation—consists of three persons 
(one of whom is an average adjustor), presided over by 
MacKinnon, L.J. Each tribunal will have a registrar. 

Kach tribunal has power to make (with the concurrence of 
the Lord Chancellor) rules prescribing procedure for dealing 
with claims (s. 9, sub-s. (1) (a)). Persons may be ordered 
to attend and give evidence, to produce and give discovery 
and inspection of documents. The tribunal has complete 
discretion in assessing costs, and in awarding them—even 
to an unsuccessful claimant (sub-s. (1) (¢)). Assessors may 
be called in with whose assistance the claims may be heard 
(sub-s. (1) (d)). Experts may be appointed to report. The 
rules may permit the tribunals to consider any matter relevant, 
even though, in law, it is not admissible in evidence (sub-s. (2)). 

The Compensation (Defence) General Tribunal Rules, 1939, 
were made on 14th December, 1939, by the General Tribunal 
(S.R. & O., 1939, No. 1784/L. 31). A comprehensive code 
in thirty rules, they deal (/nfer alia) with the notification and 
presentation of claims for compensation; amendment of 
written proceedings: change of parties; the hearing of 
“ associated references’; interlocutory applications ; fixing 
an agreed date and place for the hearing; notice to admit 
documents or facts; evidence by affidavit or before an 


exuminer: the mode of proof of particular facts: the 
consideration of relevant, though legally inadmissible, 
evidence ; inspection of property : expert witnesses ; orders 


to give evidence and to produce documents ; assessors ; 
the report of an expert ; adjournments and separate hearings ; 
the effect upon the costs of a sealed offer by the appropriate 
government department; the right of audience—given to 
parties, members of the Bar, societies, and any other person 
by leave of the tribunal (r. 24); the enlargement of time : 
the effect of non-compliance with the rules. There is a short 
schedule of forms. 

The Shipping Claims Tribunal Rules, 1939—this tribunal 
has adopted its complete title—made on 11th December, 
1939, contain, in thirty-seven rules, a similar code relating 
to shipping claims (S.R. & O., 1939, No. 1785/L.32). A 
claim begins by an application and is followed by points of 
claim and a notice of claim to interested parties. The 
claimant must file a sealed statement of any offer made by 
the competent authority; after reference a further sealed 
offer may be made. The rules deal (infer alia) with points 
of defence, of reply and rejoinder; amendment; a 
preliminary hearing to determine procedure, at the instance 
of the tribunal; withdrawal or settlement of the referred 
dispute ; application for directions ; the hearing of summonses 
by the registrar of the tribunal, who will have conduct of 
most interlocutory proceedings; concurrent hearings, pro- 
cedure upon death, bankruptcy or liquidation of the claimant ; 
the right of audience—given to a party (but not to a company), 
an authorised officer of a Government Department, a member 
of the There is also a short schedule of 
forms. 

It is hoped, early in the new year, to examine these two sets 
of rules in greater detail. 


3ar, or a solicitor. 








Service: Leave to Proceed. 
In Re Temperance Permanent Building Society (Isles) (The 
Times, 14th December), Crossman, J., considered whether an 
originating summons, asking for leave, under the Courts 
(Emergency Powers) Act, 1939, s. 1, subs. (2) (a), to exercise 
a remedy by way of taking possession of mortgaged property, 
could be served otherwise than by personal service. 

By a mortgage deed of 1931, and a deed of redemption of 
1933, Mr. Isles, the mortgagor, became liable to pay the 
society £525 in monthly instalments of £3 4s. 9d. If the 
instalments were three months in arrear the society became 





entitled to possession and to exercise the statutory power of 


The arrears were £16; the amount required to redeem 
the mortgage was £495. On 22nd July, 1939, Isles wrote that 
he was returning the keys; he could not continue his 
payments ; he had tried, unsuccessfully, to sell the property. 
The society served him at the address upon his-letter, but no 
one was there. On 25th November, 1939, a copy of the 
originating summons was fixed on the front door. Could the 
court dispense with personal service, or service altogether ? 
If yea, should the court do so? These were the questions in 
this procedure summons. 

Prima facie, said the learned judge, the originating summons 
required to be served personally (see Ord. LXVII, r. 5); no 
statute or rule of court enabled the court to dispense with 
service (see r. 6, authorising substituted service, and the notes 
thereon; see also Re Slade (1882), 30 W.R. 28. Order LV, 
r. 35, refers to the service of the notice of a judgment or order 
which may be dispensed with). Nor, even if the court had 
jurisdiction, should it be exercised in a case like the present. 
For, by s. 1, subs. (4), the person liable was to be given an 
opportunity of satisfying the appropriate court that, through 
the war, he could not perform his obligation, and he could thus 
prevent the grant to the plaintiff of leave to proceed. Fixing 
a copy of the summons upon the front door was not a form of 
service that would be reasonably likely to bring the summons 
to the notice of Isles. The application, accordingly, was 
refused, but the society was permitted to add its costs to its 
security. 

During the last war, by r. 15a of the Courts (Emergency 
Powers) Rules, 1915, where a party was abroad or could not be 
found, or it was uncertain whether he was alive or dead, or 
where it was difficult to serve him, the court had absolute 
discretion in the matter of service; it was permissible to 
proceed upon such notice or intimation of the proceedings, 
either to a third person or by advertisement or otherwise, as 
the court thought fit. No similar rule is yet in force during the 
present war. 


sale. 








Company Law and Practice. 


For immediate purposes, and it is not easy nowadays to 
take a long-sighted view of the effect of 
current happenings, I suppose the pro- 
visions of the emergency legislation must 
be regarded as very nearly the most 
important product of the year so far as the company lawyer 
is concerned. These provisions have recently been discussed 
at some length in this edlumn, and there is no need, I think, 
to make any further reference to them now, except perhaps 
to remark that the restrictions on the issue of securities and 
the exemptions to these restrictions are more frequently 
referred to by those engaged in company operations than any 
other provisions of the emergency legislation; though no 
doubt in numerous instances the effect of the Courts 
(Emergency Powers) Act on the exercise by debenture-holders 
of their remedies has also required consideration. I might 
take this opportunity of mentioning that a correspondent 
has suggested that the restrictions on capital issues in their 
amended form (see the Defence (Finance) Regulations 
Amendment (No. 2) Order, 1939) do not apply to mortgages 
of frecholds and leaseholds. When discussing this topic three 
weeks ago I said that, having regard to the provisions of 
para. 6 (5) of the Regulations, no mortgage can now be 
created without the consent of the Treasury unless the case 
fell within one of the exemptions ; and I can find nothing to 
indicate that a mortgage of freeholds or leaseholds is excepted 
from the general restrictions. (See also the article on this 
subject, p. 952, supra.) 

Of more lasting importance, one hopes, than the emergency 
legislation is the Prevention of Fraud (Investments) Act, 1939, 
the provisions of which will, I think, be of great importance 


Review of the 
Year 1939.——I. 
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to companies. I say “ will be,’ for though the Act was 
passed in April of this year, most of the provisions which 
affect companies are not to apply until a day to be appointed 
by the Board of Trade ; and as the latest date for applications 
for licences to deal in securities, if they are to take effect on 
the appointed day, is now the 15th March, 1940, it can be 
assumed that these provisions will not be in operation for 
several months. I hope at a future date to be able to consider 
the applicability of this new Act to ordinary company activities. 

There remains to be considered the case law of the year. 
Most of the reported decisions have been discussed in some 
detail from time to time, but a résumé will not, I hope, be 
out of place. So far as the reports show, no case primarily 
dependent on questions of company law has required the 
decision of the House of Lords. Of the reported cases in the 
lower courts perhaps one of the most important is In re 
Antofagasta (Chili) and Bolivia Railway Company’s Trust Deed 
[1939] 1 Ch. 732, which raised questions as to the proper 
construction of s. 79 of the Companies Act, 1929. That 
section, it will be remembered, empowers a company which 
has redeemed debentures to re-issue them, except in certain 
cases which are not for present purposes material; the 
re-issue can take the form either of re-issuing the same 
debentures or issuing other debentures in their place. The 
question that fell to be decided was whether a company can 
redeem debentures and re-issue them with a different date 
for redemption. Morton, J., held that this could not be done. 
The power to re-issue debentures is merely a power to revive 
the original transaction, and not a power to enter into a new 
and different transaction; debentures which are re-issued, 
or the debentures which are issued in their place, must 
contain the same provisions in every respect as the original 
debentures which have been redeemed. There are two ways 
open to a company which is re-issuing debentures—it can 
either re-issue the same piece of paper or issue another piece 
of paper in its place which must contain the same provisions. 
Accordingly, if debentures are re-issued, whichever of the two 
methods is adopted, the date for redemption must ‘not be 
different from the date for redemption of the debentures 
which have been redeemed. 

Shirlaw v. Southern Foundries (1928), Ltd. [1939], 2 K.B. 
206, is an important case relating to the construction of a 
managing director's service agreement, taken in conjunction 
with the provisions of the company’s articles of association. 
Under the agreement the plaintiff was appointed managing 
director for a term of ten years. The company’s articles 
contained the fairly usual provision that a managing director 
should, subject to the provisions of any contract between 
him and the company, be subject to the same provisions as to 
removal as the other directors, and if he ceased to hold the 
office of director, he should immediately cease to be a managing 
director. The question was whether, there being nothing 
express on the point in the agreement, a term was to be 
implied that the company should not remove the plaintiff 
from his position of director during the term of years for which 
he was appointed managing director: it being accepted 
that if he was removed from his directorship his office of 
managing director would determine. The Court of Appeal 
held, by a majority (MacKinnon and Goddard, L.JJ.), that 
such a term was to be implied ; by removing the managing 
director from his directorship the company would defeat the 
provision of the contract to employ him as managing director 
for ten years. Sir Wilfrid Greene, M.R., delivered a lengthy 
dissenting judgment, which, although on the point at issue 
it differed from the view of the majority, contains a valuable 
exposition of the nature of the office of managing director 
and its relation to and differences from the office of director. 
Leave to appeal to the House of Lords was given, and if the 
case comes before the Lords there may well be divergent 
opinions on the point, and, if I may say so with respect, it 
would not be surprising if the Master of the Rolls’ view 
prevailed. 











I should add that the managing director was removed from 
his office of director, and consequently of managing director, 
in these circumstances. The shares of the company were all 
acquired by F, and a special resolution was passed adopting 
new articles, by virtue of which a managing director’s appoint- 
ment was subject to determination, ipso facto, if he ceased to 
be a director ; further, the articles empowered F, by a written 
instrument, to remove a director from office. By means of 
such an instrument the plaintiff was removed from the office 
of a director, and the company thereupon treated him as 
ceasing to be managing director. The Court of Appeal held, 
and on this point without dissent, that if in accordance with 
the majority view the service agreement involved an under- 
taking by the company not to terminate the plaintiff's office 
of director, there was a breach of the agreement if the company 
altered its articles so as to put it in the power of itself or of 
anyone else to remove the plaintiff from that office. This is, 
I think, only an application of the principle that the exercise 
by a company of its statutory right to alter its articles does 
not justify a breach of contract which such alteration involves. 

I have devoted some space to the two cases I have mentioned 
as I think they are, perhaps, the two most important, from 
the company law aspect, which appear in the year’s reports. 
Next week I hope to consider shortly other company law 
decisions of the year. ; 








A Conveyancer’s Diary. 


Tue correspondent who suggested this series mentioned that 
he would desire it to treat, among other 
things, the question of bequeathing 
annuities, with special reference to annuities 
bequeathed free of income tax. I am glad to discuss these 
matters, because the gift of annuities by will seems to cause 
a great deal of trouble in practice. I think the average 
solicitor who drafts wills leaving annuities would be surprised 
at the number of cases on them which find their way sooner 
or later to Lincoln’s Inn and thence to the Chancery Division. 
Accordingly, I wish to make it quite clear that my primary 
suggestion to those contemplating the creation of annuities 
is to seek other means of achieving their object. An annuity 
sounds all very well in theory; the testator wants to leave 
his wife £500 a year for life. But how is it to be worked out 
in practice? Is the £500 to be payable clear of legacy duty ? 
Ts it to be payable free of income tax and/or str-tax? If 
the annuitant has other income, and has a total income, 
including the annuity, in excess of £2,000, what does the 
testator think is going to happen about sur-tax? Is the 
annuity to be paid in full even if the income of the estate 
falls below £500? If so, is the deficiency to be borne out’ 
of capital, or only out of future surplus income, if any ? 
Is the annuity to have priority over any other annuities or 
legacies ? Does the testator realise all the difficulties which 
may arise in case of “ actuarial insolvency’? And there 
are many other such questions. 

First, I shall discuss the quantum of the annuity in relation 
to the various taxes which it may attract. An annuity 
given by will is, of course, subject to legacy duty. This 
tax is primarily payable by the annuitant. But few testators 
will wish the legatee to pay it, since the object of giving an 
annuity is to provide the annuitant with so much per annum 
to spend, an object which would be defeated if the annuitant 
had to pay legacy duty. Various forms of words have been 
held to make an annuity free of legacy duty, e.g., “ the clear 
sum of £2,” “the sum of £z free from all deductions,” and 
so on. The draftsman may use these general expressions 
successfully, or he may not. He will be well advised, however, 
to be more precise and to insert in the trusts of residue an 
explicit direction to pay out of residue, inter alia, “ the 
legacy duty payable in respect of any legacy or annuity 


Wills.—IV. 
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given by this my will or any codicil hereto,” and to say 
expressly that he is giving an annuity of £z “ free of legacy 
duty.” 

An annuity is also subject to income tax, even in respect 
of any portion of it that may have been paid out of capital 
under a direction charging it upon capital. A gift of an 
annuity “free of duty’ or of “ £z clear of all deductions,” 
or of the “clear sum of £z” does not generally throw the 
income tax on residue, since the income tax is a tax on the 
annuitant’s own income, and not on the testator’s bounty 
(see per Warrington, L.J., in Re Shrewsbury Estates Acts 
(1924) 1 Ch. 315, at pp. 335, 336). On the other hand, in the 
recent case of Re Cowlishaw [1939] Ch. 654, Bennett, J., 
succeeded in discovering a context which allowed him to 
hold that a similar general expression did free the annuity 
from income tax. Accordingly, if one wishes to make a 
testamentary annuity free of income tax, but to avoid an 
originating summons, one ought to say expressly that what 
one is giving is an annuity of £x “ free of income tax.” I 
think draftsmen are often afraid of using this expression, 
having in their minds a recollection of r. 23 (2) of the All 
Schedules Rules of the Income Tax Act, 1918, which makes 
void every agreement for the payment of interest, rent or 
other annual payments in full without deduction of tax. 
But this enactment is confined to contractual obligations, 
and has no application to annuities given by will (see Re 
Shaw [1918] P. 47). Hence the gift by will of £z a year free 
of income tax will provide the donee with £z a year to spend, 
and there is no necessity for the circumlocutions commonly 
found in deeds about paying * such an annual sum as will 
after deduction therefrom of income tax at the current 
standard rate for the time being amount to the sum of £2 
a year,” and the like. Accordingly, if a testator wishes to 
give an annuity free of income tax his will should say so 
directly. 

But income tax in the ordinary sense and sur-tax are all 
one and the same income tax in the strict legal sense (see 
Re Reckitt [1932] 2 Ch. 144). This has been so at least since 
the Finance Act, 1927, created the new sur-tax as a deferred 
instalment of income tax, and was probably also the case 
with regard to its predecessor the old super-tax, since 
Bennett, J., has held that sur-tax and super-tax are 
substantially the same tax (see Re Hulton [1931] 1 Ch. 77). 
Accordingly, to give an annuity “free of income tax” 
necessarily makes it also free of sur-tax (see Re Reckitt). 
In some older cases there referred to it has been held that a 
gift of an annuity “ without deduction of income tax ”’ does 
not free it from sur-tax or super-tax, because sur-tax, unlike 
ordinary income tax, is payable directly by the taxpayer and 
is not deducted at source. But in any case it has to be 
remembered that a direction to pay an annuity free of sur-tax 
creates great difficulties of calculation and apportionment 
(see, for example, Re Armaghdale [1928] W.N. 26), and is 
therefore to be avoided. It must also be remembered that 
even if the annuity is under £2,000 the annuitant may have 
or acquire other income bringing his total taxable income 
above £2,000. I recommend therefore in all cases where a 
tax-free annuity is to be given that it should expressly be 
stated not to be free of sur-tax. Down to this point, therefore, 
I recommend the user of the following form of words: “ My 
trustees shall pay to A an annuity of £z free of legacy duty 
and free of income tax, but not free of sur-tax or of any tax 
of a like nature to sur-tax hereafter imposed.” 

But where an annuity is given free of income tax there 
are further difficulties regarding the sums repayable in respect 
of the lowest portions of the taxpayer’s income, part of which 
is completely relieved from liability to income tax and part 
of which is chargeable at a rate less than the standard rate. 
If the will directs payment of an annuity of such a sum as 
would after deduction therefrom of income tax at the current 
standard rate leave £z, the annuitant may keep the reliefs 





(see Re Jones [1933] Ch. 842). But if the annuity is given 
“ free of income tax,” nothing being said about the standard 
rate, the annuitant must repay to the trustees such a pro- 
portion of the reliefs as the annuity bears to the total of his 
income (Re Pettit [1922] 2 Ch. 765), and may be compelled 
to reclaim the sums repayable (Re Kingcome [1936] Ch. 566), 

There is another point also about tax-free annuities. The 
rates of income tax vary widely at the present time, with the 
consequence that if an annuity is given free of tax, and a 
sum is set aside under the will, or under the Administration 
of Estates Act, s. 41, to answer the annuity by its income, 
the rate of tax may rise (or, theoretically, fall), thus leaving 
a deficiency (which has to be made up somehow), or a surplus 
(which has to be dealt with). Such questions are very liable 
to cause disputes or even litigation. 

I wish to make it quite clear, therefore, that I regard all 
annuities as inconvenient ; second, that I regard those given 
free of ordinary income tax as still more so; and, third, that 
those given * free of income tax,” i.e., free of ordinary income 
tax and also of sur-tax, as intolerably so. In my opinion 
it is best to provide a person with the income of a settled 
legacy, or of a settled share of residue, and not with an 
annuity. If there must be an annuity it should be subject 
to tax (though not, of course, legacy duty), and especially 
it should be subject to sur-tax. 

Annuities may be charged on income for one year, or on 
income generally, or on both capital and income. A mere 
direction to pay an annuity charges it on both, especially 
if the direction is to pay the annuity and “ subject thereto ” 
to deal with residue. In consequence most annuities are 
charged on both income and capital, which is most incon- 
venient, as it hinders the dealing with the estate. An annuity 
that is a continuing charge on income is almost equally 
inconvenient, as it clogs the income indefinitely. I feel very 
strongly that annuities ought normally to be made charges 
on current income only, i.e., that if in 1940 there is not 
enough income to pay the annuity, the annuitant should do 
without. In other words, I think that if an annuity must be 
given it should be like a preference dividend and not like a 
cumulative preference dividend ; still less should it be like a 
debenture interest, which gives the person entitled a right 
to go against capital assets. 

I append certain forms, which will effect the various kinds 
of annuity. 

1. Annuity charged only on income for the current year.—* I 
direct my trustees out of the income of my estate to pay an 
annuity of £100 to ‘X in every year in which the said income 
shall be sufficient to pay the same, and in any year in which 
the said income shall be less than £100 to pay the said income 
to X, and subject thereto to pay and divide the income of 
my estate to, etc.” 

2. Annuity charged indefinitely on income, but not on capital. 
—‘] direct my trustees out of the income of my estate to 
pay an annuity of £100 to X, such annuity, however, in no 
circumstances to be paid out of capital, and subject thereto 
to hold the income and capital of my estate on trust for, etc.” 

3. Annuity charged on both income and capital.—‘ I direct 
my trustees to raise and pay out of my estate and the income 
thereof an annuity of £100 to X, and subject thereto to 
hold my estate upon trust, etc.” 

4. Words creating an annuity free of income tax, sur-tar 
and legacy duty.—‘ I give to X an annuity of £3,000 free of 
income tax and legacy duty.” 

5. Words creating an annuity free of ordinary income tar. 
—‘‘I give to X an annuity of £500 free of legacy duty and 
free of income tax, but not of sur-tax or of any tax hereafter 
imposed in the nature of sur-tax.”’ 

This article has, I hope, served to show some of the 
difficulties of making a will creating even one annuity. It is, 
however, in no way exhaustive. Moreover, the draftsman 
must remember the even greater difficulties which arise where 
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there is a deficiency of the estate and/or where the annuity 
competes with legacies or with other annuities. The questions 
involved are not so much of drafting as of administration, 
and a discussion of them would be out of place here. It will 
suffice, therefore, to advert to them, and to cite Re Cottrell 
[1910] 1 Ch. 402; Re Dempster [1915] 1 Ch. 795; Re Cox 
[1938] Ch. 556, and Re Chassiron [1939] Ch. 934. 








Landlord and Tenant Notebook. 


THE principle, that when the consideration of the person with 
whom a party is willing to contract enters 
as an element into the contract, error will 
destroy consent and annul the contract, 
has now been illustrated by a landlord- 
and-tenant case, Sowler v. Potter [1939] 
W.N. 400. The short facts were as follows: On 12th May, 
1938, the defendant, then named Robinson, was convicted of 
permitting disorderly conduct in a City café. On 4th July 
of that year she assumed by deed poll the name of Potter. 
On 4th August the plaintiff granted her a lease of a café not 
far from the one where she had permitted disorderly conduct. 
The agent knew about the conviction and would not have 
entertained an application from Ann Robinson. Learning the 
defendant’s identity and past, the plaintiff sued for possession, 
a declaration that the lease was void, damages for trespass, 
and damages for fraudulent misrepresentation. Tucker, J., 
found misrepresentation and fraudulent concealment proved, 
made the declaration sought and awarded damages for 
trespass and use and occupation. 

I think it is fair to say that prima facie this decision goes 
farther than some of us would have expected. I propose to 
examine the authorities cited in and relied upon in the 
judgment in this article and to discuss the actual ground of 
the decision and its possible implications next week. 

Taking them in chronological order, the principle itself was 
stated by Pothier in his * Traité des Obligations,” and was 
adopted by Fry, J., in Smith v. Wheatcroft (1878), 9 Ch. D. 
223. In that case it was unsuccessfully invoked by the 
defendant in resisting a claim for specific performance of a 
contract to sell land. The gist of the objection was that the 
plaintiff, a neighbouring landowner who, he thought, wanted 
the land for his own occupation, was in fact negotiating on 
behalf of a colliery who wanted the minerals it contained. 
Fry, J., read the following passage from s. 19 of Pothier : 
‘Does error in regard to the person with whom I contract 
destroy the consent and annul the agreement? [ think that 
this question ought to be decided by a distinction. Whenever 
the consideration of the person with whom I am willing to 
contract enters as an element into the contract which [ am 
willing to make, error with regard to the person destroys my 
consent and consequently annuls the contract On the 
contrary, when the consideration of the person with whom I 
thought I was contracting does not enter at all into the 
contract, and I should have been equally willing to make the 
contract with any person whatever as with him with whom 
I thought I was contracting, the contract ought to stand.” 
And in the case before him Fry, J., considered this part of the 
defence an afterthought and did not accept that the defendant 
would have been unwilling. 

It is of interest to note that Pothier, who is very much a 
stickler for reality of consent, is concerned solely with error, 
and has not come to fraud, when he lays down the above 
principle. He holds that a gift or loan to Peter whom the 
giver or lender mistakes for Paul is void. But he agrees that 
if a man has his portrait painted by an artist whom he 
mistakes for some other artist, he is bound to pay—this 
obligation, however, is equitable and not contractual. The 
absence of personal consideration is illustrated by the case of 
Paul buying a book * in boards” from a bookseller, subject 
to it being bound ; Paul in this case may be taken for Peter 


Mistake as 
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and even permit the seller to address him as Peter without 
undeceiving him, and yet enforce the contract. 

Tucker, J., also cited Gordon v. Street [1899] 2 Q.B. 641 
(C.A.), a monevlender’s action, in which the borrower success- 
fully set up that the plaintiff had intentionally and 
fraudulently concealed his true identity by contracting in 
the name of * Addison”; as Gordon, his reputation was 
unenviable. The learned judge considered the facts before 
him to be very similar. It is important here to note that 
A. L. Smith, L.J., in his judgment in the older case, drew a 
further distinction, namely, between fraud inducing a contract 
and fraud material to the contract ; so that, while it might 
be the same to the defendant whether he had to pay so much 
money to Gordon or to Addison, he would yet be able to rely 
on the defence of fraud. 

Phillips v. Brooks, Lid. [1919] 2 K.B. 243, which his 
lordship distinguished on the facts, was an action against a 
pawnbroker for detinue of a ring, the pledgor having obtained 
it from the plaintiff by means of a dud cheque and a repre- 
sentation that he was someone else, Sir G.B. In this case, 
Horridge, J., following an American decision (Kdmunds vy. 
Merchants’ Despatch Transportation Co. (1883), 135 Mass. 283), 
held “ that the property had so passed to the swindler as to 
entitle him to give a good title to any person who gave value 
and acted without notice.” Dealing with the passage from 
Pothier which had been cited to him, the learned judge 
said he considered it inapplicable because * the seller intended 
to contract with the person present, and there was no error 
as to the person with whom he contracted, although the 
plaintiff would not have made the contract if there had not 
been a fraudulent misrepresentation.” Moreover, Smith v. 
Wheatcroft had no relation to rights acquired by third parties 
innocently. I confess I find the reasoning of the second 
distinction more easy to follow than that of the first. Possibly 
the explanation of the first is that Pothier’s * consideration 
of the person ” must be taken to be limited to factors which 
have to do with the mode in which the contract is likely to 
be performed rather than the question whether it will be 
performed at all ; but this hardly fits in with Pothier’s example 
of a loan to Peter unless it be a loan of money. The learned 
judge’s *‘ with whom he contracted” begs the question. In 
the American case, Morton, C.J., described a “ sale” of the 
kind discussed as voidable, not void, which would be Pothier’s 
view. I cannot help thinking that it would be sounder to 
say that Anglo-Saxon legal systems do not favour ruthless 
logic to the same extent as does the Gallic legal mind. True, 
in the bookseller and customer illustration, Pothier says 
that the bookseller ** cannot refuse to deliver the book at the 
price agreed upon, in case the price has in the meantime 
advanced ; it was indifferent to him who purchased his 
goods, and it was not precisely and particularly to. Peter 
that he intended to sell his book, but to anybody who was 
willing to give the price’; but this, I think, assumes that 
the price has been paid or that both Peter is not only willing, 
but able, to pay it. 

The only remaining authority cited by Tucker, J., was that 
of Lake v. Simmons [1927] A.C. 487, an action against an 
insurance company the issue of which depended on whether 
a jeweller had entrusted articles to a certain party. The 
party in question had represented herself to be someone else 
and had purported to take the articles with a view to showing 
them to two prospective purchasers (one of whom was 
fictitious). Lord Haldane in his speech said: ** Jurists have 
laid down, as I think rightly, the test to be applied as to 
whether there is such a mistake as to the party as is fatal 
to there being any contract at all, or as to whether there is 
an intention to contract with a de facto physical individual, 
which constitutes a contract that may be induced by mis- 
representation so as to be voidable, but not void,” and went 
on to cite the passage from “ Pothier.” His lordship con- 
trasted the facts before him with those of Phillips v. Brooks, 
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because the only misrepresentation in that case was as to 
payment ; in the case before him, the jeweller never intended 
to contract with the swindler, there was no contract, the 
bailment was void ab initio. 

On these lines Tucker, J., decided that the lease of the café 
was void ab initio. The decision is interesting in many ways. 
At first blush, some people might be inclined to consider the 
position analogous to that of Pothier’s bookseller and 
customer ; as long as a Jandlord gets his rent, why should he 
worry, etc. But reflection and consideration of the cases 
dealing with the exercise of a qualified right to prohibit 
alienation, and recognition of their principles in L.T.A., 1927, 
s. 19 (1) (a) (* consent not to be wnreasonably withheld ”’) 
shows that in many cases * consideration of the person” is 
an element. 

It is also interesting because no decision in which the 
validity of a lease was at issue was cited or followed. The 
landlord-and-tenant cases which suggest themselves, in fact, 
are all cases in which rescission was sought by the tenant, 
not the landlord ; and the most recent authority, Angel v. Jay 
[1911] 1 K.B. 666, adopted the judgment of Blackburn, J., 
in Kennedy v. Panama, New Zealand, and Australian Royal 
Mail Co. (1867), L.R. 2 Q.B. 580: “* where there has been 
an innocent misrepresentation or misapprehension, it does 
not authorise a rescission, unless it is such as to show that 
there is a complete difference between what was supposed to 
be and what was taken so as to constitute a failure of con- 
sideration.” Now Tucker, J., found fraud; but the passage 
from ‘ Pothier” which the learned judge cited has nothing 
to do with fraud, but concerns error (which Pothier considered 
a more serious defect). I take it, then, that the decision can 
be based on the ground that there was ** a complete difference.” 
I will discuss the implications of this position next week. 








Our County Court Letter. 
REPAIRS TO MOTOR CAR. 

In Ratcliffe Brothers v. Clements, recently heard at Colchester 
County Court, the claim was for £67 10s. 6d. for goods sold 
and work done. The defendant admitted lability for £39 3s. 
(which had been paid) but disputed the balance of £28 7s. 6d. 
The plaintiffs had done repairs to a Singer car, the property 
of the defendant, who subsequently bought from them a 
used Rover car for £175. The Singer car was taken in part 
exchange, the allowance being £62 10s. The defendant 
paid the balance of £112 10s., but suggested that the out- 
standing account for repairs to the Singer car be wiped out. 
The salesman had no power to agree to this, and the sales 
manager did not sanction the proposal. The account 
therefore, still due, in spite of the fact that it had not been 
rendered for two years. The defendant’s case was that he 
originally offered £170 for the Rover car, on condition that 
the bill for repairs to the Singer car was wiped out. After 
consulting the sales manager, the salesman stated that the 
firm would agree-—provided the defendant increased his 
offer to £175. The defendant accordingly paid the latter 
amount in pursuance oftheagreement. Evidence in corrobora- 
tion was given by the defendant's sister, who, at the time of 
the transaction, was engaged to the plaintiffs’ salesman, 
whom she had afterwards married. His Honour Judge 
Hildesley, K.C., gave judgment for the defendant in respect 
of the balance claimed, the plaintiffs to have the costs up 
to the date of payment of £39 3s., and the defendant to have 
the subsequent costs of the action. 


POSSESSION OF MORTGAGED PREMISES. 
In a recent case at Bristol County Court (Bristol and West 


Vas, 





Building Society v. Allen) the question was considered whether 
the leave of the court was required under the Courts | 
(Emergency Powers) Act, 1939, s. 1 (3) as amended by the 
Possession of Mortgaged Land (Emergency Provisions) Act, 


1939, s. 2 (1). A mortgage had been executed in July, 1938, 
whereby the defendant attorned tenant to the plaintiffs 
at a quarterly rent of 6d. if demanded. In view of arrears 
of instalments, the defendant was given one week’s notice 
to quit, expiring on the 11th July, 1939, there being a proviso 
in the mortgage that one week’s notice should suffice. An 
action for possession was begun on the 4th September, 1939, 
when the arrears exceeded £114. There was no defence, 
and an order was made for possession in twenty-eight days. 
It was submitted for the plaintiffs that, in the event of a 
warrant for possession becoming necessary, it could be issued 
without the leave of the court under the above subsections. 
The argument was that the order had been made by reason 
of the termination of the tenancy, and not by reason of any 
default in the payment of money, within the meaning of the 
above subsections. The result was that the order had 
been made by reason of the termination of the tenancy, and 
not by reason of any default in the payment of money, 
within the meaning of the above subsections. In a reserved 
judgment, His Honour Judge Wethered held that there 
exists an absolute prohibition against the recovery of 
land by a mortgagee, unless default has been made in 
the payment of money. In the absence of such default, 
the plaintifis would not have been entitled, under the 
attornment clause, to an order for possession. The leave 
of the court was therefore required for the issue of a 
warrant, but the defendant was under the necessity of showing 
that his inability to pay was due to circumstances directly 
or indirectly attributable to the war. There was no evidence 
of such circumstances, and leave to enforce the order was 
accordingly given. 








Reviews. 

The Life of Sir Edward Clarke. By Derek WALKER-SMITH 
and Epwarp CxLarke. 1939. Demy 8vo. pp. (with 
Index) 351. London: Thornton Butterworth, Ltd. 18s. net. 
If not a brilliant, this is a worthy book, and I do not think 

it would have displeased the great Victorian, its subject, for 

in drawing his portrait humour and lightness of touch are 
properly a secondary consideration and in some ways might 
have been out of place. It is enough to say that the story of 

Edward Clarke is faithfully told from birth to death. The 

quality of the literary style is uneven—-now blamelessly 

pedestrian, now graceful and pleasing, sometimes lifeless and 
even clumsy. The treatment of Clarke’s political career 
which covered so long a period gives evidence of a good 
grasp of Parliamentary history and is perhaps more satis- 
factory than that of purely legal matters. Throughout the 
book one is conscious of the painstaking work devoted to the 
collection and arrangement of the facts of a life which spanned 
nearly a century and which it was essential should be so 


recorded. 

Books Received 

Demy 8vo. pp. 45 and 3562. 
63s. net. 


Who's Who, 19490. London : 


Adam and Charles Black. 


Local Government Financial Statistics, England and Wales, 
1936-37. Part II. Local Authorities in London and 
County Boroughs. 1939. pp. xi and (with Index) 221. 
London: H.M. Stationery Office. 3s. 6d. net. 


The Yearly Supreme Court Practice, 1940. By P. R. Rimner, 
C.B., a Master of the Supreme Court of Judicature, HaroLp 
G. Meyer, of the Inner Temple, barrister-at-law, H. Hinton, 
M.B.E., of the Supreme Court, F. C. Attaway, M.B.E., 
of the Chancery Division, and Evwarp F. Iwr, Solicitor. 
1939. Demy 8vo. pp. dxii, 2972 and (Index) 431. 
London: Butterworth & Co. (Publishers), Ltd. 45s. net. 
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To-day and Yesterday. 
To-DAY AND YESTERDAY. 

18 DecemBer.—On the 18th December, 1913, F. E. Smith 

. earned very easily a magnificent pair of 

jewelled cuff links with a “ B” in priceless diamonds surmounted 

by an imperial diadem. They were a gift from the Grand Duke 

Boris of Russia for whom he appeared in a libel action against 

a magazine. The case was settled, but the Grand Duke went 

into the witness-box to deny on oath the charges made against 

him. More than five years later, two days after he had been 

raised to the peerage as Lord Birkenhead, Smith was sitting 

next to the Queen at dinner and noticed that the aggressive 

* B” on his links had caught her attention. Realising the 

suspicion that must be passing through her mind he hastened 
to explain. 

19 Decemper.—When after his fall from power Lord 

Chancellor Clarendon fled to France, 
the more extreme of his enemies were for proceeding to 
impeach him. Instead, however, there was passed a bill for 
his banishment, subjecting him to the penalties of high 
treason if he returned to England and rendering him “incapable 
of pardon without the consent of Parliament.” Though that 
last inroad on the royal prerogative of mercy seemed uncon- 
stitutional, the King gave his assent to the bill by commission 
on the 19th December, 1677. 

20 DecemBper.—On the 20th December, 1682, Lord Chief 

Justice North, afterwards Lord Guilford, 
received the Great Seal as Lord Keeper. 

21 Decemper.—When Charles Austin, Q.C., died on the 

21st December, 1874, after twenty-six 
years in retirement, many of his old friends were surprised to 
learn that he had survived till then, so quietly had he lived, 
content to do his duties as a landlord and to indulge his 
passion for reading, whether the ancient classics or modern 
literature. Yet here was a man who in his day had ranked as 
the first lawyer in England, an advocate unparaileled, whose 
forensic earnings at the height of his fame had not been less 
than £40,000 a year, though some had computed them at 
£100,000. In his retirement there was a noble contempt of 
personal vanity. 

22 DecemBber.—On the 22nd December, 1558, ** between 

the hours of ten and eleven in the forenoon, 
at the Queen’s Royal Palace of Somerset House in the Strand, 
the Queen, taking the Great Seal from its white leather bag 
and red velvet purse before the Lord Treasurer and many 
others, delivered it to Sir Nicholas Bacon with the title of 
Lord Keeper and with all the powers belonging to a Lord 
Chancellor ; and he gratefully receiving it from Her Majesty, 
having sealed with it a summons to the Convocation, returned 
it into its leathern bag and velvet purse and carried it off with 
him to be held during the good pleasure of Her Majesty.” 

23 DecemBer.—On the 23rd December, 1822, John Smith, 

aged seventy-eight, was hanged on 
Penendon Heath. He prayed loudly and fervently till the 
drop fell. He left behind a doggerel account of himself :— 

‘In the County of Wicklow I was born 

But now in Maidstone I die in scorn. 

I once was counted a roving blade 

But to my misfortune had no trade. 

Woman was always my downfall 

But still I liked and loved them all. 

A hundred I have had in my time 

When I was young and in my prime.” 
His crime was the murder of a woman whom he killed from 
jealousy. 

24 Decemper.-—Lord Chief Justice Cockburn was born on 
the 2nd December, 1802. ‘ Although 
small in person, he did not look so. No one would for a 
moment have thought him insignificant and although his face 





was decidedly plain it had, when smiling, a peculiar charm. 
His voice was very melodious, of which fact he was a little too 
well aware.” 


THE Week's PeRsonatity. 

The Great Seal had long been the goal of Chief Justice North, 
but he was very anxious to make a good bargain over the 
pension. Therefore, when at last the honour was within his 
grasp he felt that a show of reluctance would not be misplaced 
for he knew that at that time the King could offer it to no one 
else. So, when he was summoned to Whitehall on the 
20th December, 1682, he made many acknowledgments of 
His Majesty's gracious intentions, but begged leave to suggest 
that unless a pension was assigned to him the dignity of his 
high oftice could not be supported. The other ministers 
present, of course, told him that in the difficult times they were 
then passing through everyone should make sacrifices, but 
he stood firm, and in the end got £2,000 a year, though he had 
hoped for £4,000. He then received the Great Seal with the 
rank of Lord Keeper and went back to his house in Chancery 
Lane in a bad temper, for he was disappointed not only over 
the pension, but also because he had hoped to be Chancellor 
“To be haggled with about a pension,” he exclaimed, “ as at 
the purchase of a horse or an ox! After I had declared that I 
would not accept without a pension, to think I was so frivolous 
as to insist and desist all in a moment! As if I were to be 
wheedled and charmed by their insignificant tropes ! ” 


Stump Pertiops. 

The outbreak of war set the legal world, and especially 
Lincoln’s Inn, talking of a slump in the business of the courts. 
That is the lament which has always played Cox and Box 
with the topic of arrears. It is interesting to note that in 
1789 the Morning Post, referring to * the present scarcity of 
business in Westminster Hall,’ declared that : ‘‘ There never 
was so little business in the Court of Chancery as at present. 
The Chancellor sits only three days in the week. It were to 
be wished that the places of our judges were sinecures.” 
Soon we have Lord Stowell objecting to 1eports of Admiralty 
proceedings fearing lest by reason of the paucity of legal 
business “‘ the report should expose the nakedness of the land.” 
In 1852, the same sort of tale is being told of the superior 
courts, “‘ these seats of ermined ease and their extravagant 
emoluments,” for a writer described how “ the tide of business 
has so rapidly receded from Westminster Hall and the assize 
towns as to cast a sickly hue over the countenance of judicial 
authority and to suggest a train of dreary forebodings as to 
their ultimate fate rather than an elevating reverence for 
the Bench.” 


Ups anp Downs. 

Yet, in the long run, these. sombre prophecies were ‘made 
void. If Lord Thurlow, L.C., only needed to spend half his 
week in court in 1789, they had to invent the office of Vice- 
Chancellor in 1813 to take work off Lord Eldon’s shoulders. 
As time when on three Vice-Chancellors were not found 
superfluous, and at last there were six Chancery judges. 
As for the common law side, the cry for more judges had gone 
up many years before the fifteen were augmented in 1907, 
and the reinforcements which brought their numbers up to 
twenty in 1935 arrived none too soon. Looking back to an 
earlier age we may see the two problems of arrears and short 
sittings alive and flourishing in fifteenth-century England. 
But though, in his great book, Chief Justice Fortescue noted 
that “it is objected that the laws of England admit of great 
delays in the course of their proceedings beyond what the 
laws of any other country allow of,” no one seems to have 
worried very much, fer the judges sat placidly from eight till 
eleven in the morning and then, after an early lunch, spent 
“the rest of the day in the study of the laws, reading of the 
Holy Scriptures and other innocent amusements at their 
pleasure.” 
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Notes of Cases. 


Judicial Committee of the Privy Council. 
Mackay and Others ~. Forbes. 


Lord Thankerton, Sir George Rankin and Sir Philip Macdonnell- 
10th November, 1939. 
InpIA—PROCEDURE—ACTION INVOLVING INTERPRETATION OF 

GOVERNMENT OF InpbIA Act, 1935—No MENTION IN 

JUDGMENT OF GRANTING OP, WITHHOLDING CERTIFICATE OF 

Fitness For AppeaAL TO FEDERAL CourT—APPEAL TO 

Privy CounciL—WHETHER COMPETENT—GOVERNMENT OF 

Inpia Act, 1935, s. 205 (1). 

Appeal from a decision of the High Court, Fort William, 
in Bengal, dated the 11th April, 1938. 

The appellants took out a summons for an order for appoint- 
ment of the Official Trustee of Bengal to be trustee of the estate 
of one, Forbes, deceased, under s. 10 of the Official Trustees Act, 
1913, alternatively, for his appointment under s. 35 of the Indian 
Trustees Act, 1866. By s. 205 (1) of the Government of India 
Act, 1935: “An appeal shall lie to the Federal Court from 
any judgment .. . of a High Court in British India, if the 
High Court certifies that the case involves a substantial 
question of law as to the interpretation of this Act or any 


Order in Council made thereunder, and it shall be the duty of 


every High Court in British India to consider in every case 
whether or not any such question is involved and of its own 
motion to give or withhold a certificate accordingly.” The 
Official Trustees Act, 1913, was amended by the Govern- 
ment of India (Adaptation of Indian Laws) Order, 1937, 
which was made by virtue of s. 293 of the Government of 
India Act, 1935, and came into force on the Ist April, 1937. 
The present writ of summons was taken out on the 5th May, 
1937. Panckridge, J., made an Order which the Appellate 
Bench (Costello and Lort-Williams, JJ.) modified. On the 
present appeal, the respondent raised the preliminary point 
that it was not competent by virtue of s. 205 (1) of the Act 
of 1935. (Cur. adv. vult.) 

Lorp THANKERTON, giving the judgment of the Board, 
said that s. 205 imposed on the High Court the duty of 
considering and determining in every case, as part of its 
decree, the giving or withholding of the certificate. On that 
determination the jurisdiction to entertain an appeal from the 
decree depended, and, manifestly, that determination, whether 
it involved the granting or withholding of a certificate, should 
be recorded, not only for the information of the parties, but 
—a matter of equal importance—also for the certification of 
this Board and the Federal Court as to their jurisdiction 
to entertain an appeal. No such record appeared in the 
present case, nor was there anything to suggest that the 
matter was considered by the High Court Bench which 
delivered the judgment and order of the 11th April, 1938. 
The same was true of the High Court Bench which certified 
the case as a fit one fer appeal to His Majesty in Council 
on the 15th June, 1938, and which was differently constituted. 
But the statutory duty fell to be discharged by the Bench 
which delivered the judgment and order of the 11th April, 
1938. Section 205 of the Government of India Act was not 
referred to in the judgment and in the absence of a certificate 
they (their lordships) thought that the appeal should be 
dismissed with costs. If, however, the High Court should 
thereafter make an order withholding a certificate under 
s. 205, the appellants were to be at liberty to apply to His 
Majesty in Council to have the present appeal restored. 

CounseL: Nissim; L. P. E. Pugh, K.C., and W. K. Page. 

Soticitors: Morgan, Price, Marley & Rugg; Ashurst, 
Morris, Crisp & Co. 

[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 





Mr. R. F. Colam, K.C., has intimated to the Home Secretary 
that he desires to resign the office of Recorder of Croydon, 
which he has held since 1900. 





Commissioner of Income Tax, Central and United Provinces, 
Lucknow v. Motiram Nandram (a firm). 


Lord Thankerton, Sir George Rankin and Mr. M. R. Jayakar. 
14th November, 1939. 


ReEvENUE (InptA)—INcoME Tax—DeEpucTIONS—FIRM OF 
MoONEYLENDERS AND Cotron DEALERS—DeposiT PAID 
TO Oi, COMPANY TO SECURE AGENCY FOR SALES OF OIL 
Propucrs—Deposit Lost THROUGH INSOLVENCY OF OIL 
CoMpANY—WHETHER LOSS DEDUCTIBLE IN CALCULATING 
Prorits oF Firm’s Business as MONEYLENDERS AND 
Corron DeALERS—WHETHER TRADING OR CapiTaL Loss 

InpIAN Income Tax Act (XI of 1922), s. 10 (2) (ix). 

Appeal from a decision of the High Court, Nagpur, on a 
reference under s. 66 (2) of the Indian Income Tax Act, 1922. 

The respondent firm carried on business as cotton dealers 
and moneylenders. By a written agreement, dated the 
17th December, 1930, they agreed to become organising 
agents to the Bombay firm called the White Kerosene and 
Mineral Oil Co., dealers in motor spirit and fuel oils. Under 
that agreement the respondents deposited Rs.50,000 with the 
Kerosene Company, in consideration of being appointed their 
agents in a defined territory, and undertook to find suitable 
selling agents for the company to appoint. Those agents 
were to make deposits with the company, the deposits being 
received by the respondents and retained by them to the 
extent of the Rs.50,000 which they had themselves deposited. 
The respondents were to guarantee payment by each agent 
to the company of so much of the price of indented goods as 
was not covered by his deposit, and to countersign all indents 
for goods. Provision was made for payment to the respondents 
of commission out of which they were to pay commission 
to the selling agents. They were permitted to canvass for 
orders for fuel oil but not to effect sales, except through 
selling agents. The company were to provide the respondents 
with certain staff and office accommodation. The respondents 
having duly deposited the Rs.50,000, the company in 1931 
became insolvent when the respondents had only recovered 
Rs.10,500 in deposits from selling agents. The respondents 
obtained a judgment against the company for the sum 
due to them, with interest, but recovered nothing under it. 
They were accordingly left with a loss of Rs.39,500, which they 
claimed to deduct from the profits of their business for the 
year 1932-33. The income tax officer having refused to 
allow the deduction on the ground that the bad debt was a 
capital loss, the Assistant Commissioner having taken the 
same view, the appellant Commissioner stated a case under 
s. 66 (2) of the Indian Income Tax Act for the opinion of the 
court, expressing his own opinion in the Crown’s favour. The 
High Court allowed the deduction and the Crown appealed. 
(Cur. adv. vult.) 

Sir Greorce Rank, delivering the judgment of the 
Board, said that the character of the expenditure which the 
assessees sought to bring within s. 10 (2) (ix) of the Act of 
1922 must be determined with reference to the business of 
organising agents in which the assessees engaged under 
their agreement with the Oil Company. That business was 
of a different nature from that of a moneylender, and the 
principle that money was the stock-in-trade or circulating 
capital of a moneylender could not of itself determine the 
question arising in the case. The question was not whether 
the assessees were engaging in the business of merchants in 
oil; they were entering in the business of organising agents 
for a firm of importers—a business different from that of 
moneylending. Various suggestions had been made as to the 
true character of the deposit ; for example, that it should be 
regarded as the purchase price of goods paid to the Oil Company 
in advance, and so as a mere trading expense; that was a 


highly inaccurate statement of the effect of the agreement. 
The Rs.50,000 had not been laid out with reference to any 
particular transaction carried out in the course of the business, 
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but with a view generally to earning profits in the business. 
Although the deposit was in one sense a loan to the Oil 
Company, it was not made in the course of the business of 
organising agents or moneylenders ; it was not a recurring 
expenditure. The question must be, what was the object 
of the expenditure ?- And must be answered from the stand- 
point of the assessees when they made it. The deposit was 
clearly exacted as a condition of the assessees becoming the 
Oil Company's organising agents. Its purpose was to secure 
an enduring benefit of a capital nature. The appeal should 
be allowed. 

CounsEL: J. Millard Tucker, K.C., and Hubert Hull. 
There was no appearance by or on behalf of the respondent. 

Soxiciror : The Solicitor, India Office. 

[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 


Court of Appeal. 
Smith, Hogg & Co., Ltd. v. Black Sea and Baltic General 
Insurance Co., Ltd. (No. 2). 
Scott, Clauson and Goddard, L.JJ. 
2lst November, 1939. 
PracticE—SuipPinG—JUDGMENT FOR DAMAGES SUFFERED 

By Cargo Owners—AppeAL TO House or Lorps PENDING 

—Morion ror Stray or Execution. 

A ship carrying timber from a Russian port to Garston 
put in to Stornoway for fuel. While bunkering she took a 
list to port on her beam ends and some of the cargo fell into 
the water. Measures had to be taken to remove the deck 
cargo and reload it and pump out the ship to get her on a 
level keel. In th's action the shipowners claimed against the 
underwriters of the cargo in respect of general average 
expenditure. The defendants alleged that the ship was 
unseaworthy by reason of being improperly loaded and sought 
a declaration that the shipowners were liable to pay them 
for such damage to the cargo as could be established. The 
Court of Appeal held (83 Sox. J. 496) that the defendants 
were entitled to recover from the plaintiffs such sum as the 
parties might agree or, in default of agreement, such sum as 
an arbitrator might find to be equivalent to the damages 
suffered by the cargo owners by reason of its non-delivery 
and damage. The plaintiffs appealed to the House of 
Lords. The case was settled and it was probable that the 
hearing would be early in 1940. The defendants having 
pressed for assessment of the damages by an arbitrator, 
the plaintiffs sought a stay of execution on the ground that 
if the appeal were allowed, the expense of the reference would 
be wasted. 

Scort, L.J., dismissing the motion, said that the practice 
on appeals to the House of Lords was that stay of execution 
would only be granted in very exceptional circumstances, 
e.g., Where execution would destroy the subject matter of 
the action or deprive the appellant of the means of prosecuting 
the appeal. This application was not consistent with the 
right practice. 

CounseL: Cyril Miller, for the applicants ; Pilcher, K.C., 
and Hon. Thomas Roche, for the respondents. 

Soxicrrors : Sinclair, Roche & Temperley, for Temperley, 
Tilly & Hayward, of West Hartlepool; Ince, Roscoe, Wilson 
and Glover. 

[Reported by Francis H. Cowpgr, Esq., Barrister-at-Law.] 


Appeals from County Courts. 
Haile v. West. 
Slesser and Luxmoore, L.JJ., and Atkinson, J. 
15th November, 1939. 

Costs—County Court—TurerE Co-PLAINTIFFS—DAMAGES 
RECOVERED BY EACH LESS THAN £50—ScCALE OF Costs 
WHETHER DAMAGES TO BE CONSIDERED SEPARATELY 
County Courts Act, 1934 (24 & 25 Geo. 5, ¢. 53), s. 7T3— 
County Court Rutes, 1936, Ord. XLVI, r. 5 (2). 
Appeal from Lambeth County Court. 





An action for damages for negligent driving brought in 
the High Court by Robert Haile, his wife and infant child, 
was remitted to the county court. In June, 1939, the 
defendant, in satisfaction of their respective claims, paid sums 
of £25, £35 and £5 into court. The plaintiffs applied under 
the County Court Rules, 1936, Ord. XI, r. 11, for payment 
out to them of these sums. His Honour Judge Konstam, 
in making the order sought, awarded them costs on the High 
Court scale down to the date of remission and thereafter 
on Scale C. There was no certificate by the judge for costs 
under Ord. XLVII. The defendant appealed, contending 
that Scale C was not the appropriate scale. 

Stesser, L.J., allowing the appeal, said that the judge 
had recourse to Ord. XLVII, r. 5 (2), and came to the con- 
clusion that he could award costs on the basis that the sum 
paid in exceeded £50 in which case the scale applicable, 
in the absence of some special order, was Scale C. The 
question was whether he was entitled to aggregate the amounts 
so as to make a sum carrying costs on the higher scale. This 
matter could not be dismissed by saying it was within the 
judge’s discretion. If he exercised his discretion contrary 
to the rules which had statutory sanction, the Court of 
Appeal could deal with the matter (Donald Camphell & Co., 
Ltd. v. Pollak [1927] A.C. 732; 71 Sox. J. 450, 803). The 
judge had erred in aggregating these sums. Each of the 
plaintiffs had a separate cause of action. It had been argued 
that the only provision to be regarded here was that dealing 
with remitted actions and that by the County Courts Act, 
1934, s. 73, where an action was ordered to be transferred 
from the High Court to the county court, the costs were in 
the discretion of the court to which the proceedings were 
transferred. It was said that the discretion was completely 
unfettered by any Rules of the county court applicable where 
proceedings were started in the county court. That argument 
was before the Divisional Court in Davies v. Davies [1928] 
1 K.B. 364, and was not accepted. That case was rightly 
decided. The discretion here was no more and no less than 
if the action had been started in the High Court. It had 
already been decided by the Divisional Court in Gallivan 
v. Warman [1930] W.N. 96, that such an aggregation as that 
in the present case was improper. The proper scale in 
respect of the £25 and £35 was Scale B and in respect of the 
£5, Lower Scale, Column 1. 

Luxmoorg, L.J., and Arkinson, J., 

CounsEL: Platts Mills; S. Kerr. 

Soricrrors: L. Bingham & Co. ; Schultess-Young & Co. 

[Reported by FRANcIS H. Cowrer, Esq., Barrister-at-Law.] 


agreed. 


Petrie ». MacFisheries, Ltd. 
Slesser and du Parcq, L.JJ., and Atkinson, J. 
17th November, 1939. ; 
MASTER AND ServANt— WEEKLY ENGAGEMENT—ILLNESS OF 
ServAnt—WuHETHER ENTITLED TO WAGES. 

Appeal from the Mayor’s and City of London Court. 

In 1930 the plaintiff was employed as a packer in the 
company’s fish smoking department at a weekly wage of 
£2 15s. In July, 1938, his wages having been twice increased, 
he was receiving £3 2s. 6d a week. From 1926 a notice had 
been posted in the company’s works to the effect that sick 
employees would be given half-pay up to twenty-one days in 
any one quarter, as an act of grace. Though it was not 
proved that the plaintiff had seen it, he had in fact received 
half-pay in 1933 and 1936, on the occasions of short illnesses, 
and knew that the company would make such payments up 
to twenty-one days. He was absent from work through illness 
from July, 1938, to February, 1939, when he was dismissed. 
His Honour Judge Thomson gave judgement for him on a claim 
by him for full wages during the whole period of his absence. 

Siesser, L.J., allowing the defendant’s appeal, said that it 
had been argued that there was a general principle of law 
that where a man was employed on weekly service he was 
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entitled to be paid wages for services which he would have 
performed, but could not perform on account of illness 
(Marrison v. Bell [1939] 2 K.B. 187; 83 Sox. J. 176). But, in 
many cases of servants engaged by the day, or the week or for 
longer periods, it did not necessarily follow that they were 
entitled to wages during temporary sickness. That depended 
wholly on the nature of the contract. In Marrison v. Bell, 
supra, the real question turned on the effect of the National 
Health Insurance Act, 1936. The case did not lay down 
any new principle of law. Here there was no evidence that 
his contract of service entitled the plaintiff during sickness 


to more than half-pay during the first three weeks. He had 
accepted that term in previous illnesses. 

pu Parca, L.J., and Arkrnson, J., agreed. 

CounsEL: Miller, K.C., and R. M. Hughes ; Weitzman. 


SOLICITORS : Fraser G. 
Millward. 


[Reported by FRANCIS H. Cowper, Esq., Barrister-at-Law.} 


Simpson, North, Harley & Co. ; 


In re Capon. 
Farwell and Morton, JJ. 
30th October and 20th November, 1939. 

SALE OF Goops—AvCTION—PIGS KNOCKED DOWN TO 
FARMER—PURCHASE MONEY PROVIDED BY AUCTIONEERS— 
NoTE SIGNED BY PURCHASER—PIGS STATED TO BE 
AUCTIONEERS Property—EFrrect—SaLe or Goops Act, 
1893 (56 & 57 Vict. c. 71), s. 17 (1). 

Appeal from Ipswich County Court. 

setween 1934 and 1938 a farmer acquired from time to 
time various lots of pigs at auctions. As he was not in a 
position to pay for them the auctioneers provided the purchase 
money. By the arrangements made between them the farmer 
received a bought note in the usual form, but, before removing 
the pigs, signed a note addressed to the auctioneers. A 
typical note was as follows : * Received of Messrs. Woodward 
and Woodward, Auctioneers, . . . 36 feeding pigs costing 
£134 4s., which I agree to feed and see after for the said 
Woodward & Woodward. I acknowledge that these pigs 
are their property and may be removed by them at any 
time.” The pigs were fattened by the bankrupt at his farm 
and then resold, and the auctioneers were repaid out of the 
proceeds of sale the moneys which they had advanced. The 
resales were mostly at auctions held by them and they 
credited themselves with the usual auctioneers’ commission. 
If the pigs were sold elsewhere the farmer paid them 5 per 
cent. on the purchase price in lieu of commission. On the 
24th February, 1938, the farmer executed a deed of 
assignment for the benefit of his creditors. In March, 1938, 
he was adjudicated bankrupt and a trustee was appointed. 
Immediately before the execution of the deed he had about 
600 pigs on his farm. On the 23rd and 24th February the 
auctioneers, without his consent, forcibly entered the farm 
and removed the pigs, which they subsequently sold. His 
Honour Judge Hildesley, K.C., dismissed a motion for a 
declaration that the seizure was wrongful and that the pigs 
were the farmer’s property. 

FARWELL, J., allowing the appeal of the trustee in bank- 
ruptcy, said that the judge seemed to have taken the view 
that the bankrupt bid as agent for the auctioneers. He had 
referred to the Sale of Goods Act, 1893, s. 17 (1), which 
provided that property shall be transferred at such time as 
the parties to the contract intend it to be transferred, and had 
said that the evidence negatived an intention to transfer the 
property to the farmer. But the contract referred to in 
s. 17 (1) was the contract for sale between the vendor and 
the purchaser. Here the vendor knew nothing of the arrange- 
ment between the farmer and the auctioneers. The only 
parties to the contract so far as they were concerned were 
they themselves and the farmer. They intended the pro- 
perty to pass to him. As between them the property passed 
to him. If he were the agent of the auctioneers he might 
have acquired the property as trustee for them, though as 





between himself and the vendors the property passed to him. 
However, the arrangements did not constitute him the 
auctioneers’ agent, but were meant to give them some charge 
on the pigs to secure what they had advanced. Such a 
charge, not being registered as a bill of sale, was invalid as 
against the trustee. The pigs were the bankrupt’s property 
and became assets in his bankruptcy. The auctioneers were not 
entitled to seize them and must account for the proceeds of sale. 

CounseL : Harman, K.C., and C. L. Henderson; J. B. 
Blagden. 

Soxicirors : Herbert Smith, for Westhorp, Cobbold & Ward, 
of Ipswich ; Field, Roscoe & Co., for Gotelee & Goldsmith, of 
Ipswich. 


{Reported by Francis H Cowper, Esq., Barrister-at-Law.] 


Schaffer +. Ross. 
Slesser and Luxmoore, L.JJ., and Atkinson, J. 
21st November, 1939. 

LANDLORD AND TeENANT—ReENT Restrictions ActTs— 
APPLICATION—INCREASE OF RENT AND MortGAGE INTEREST 
(Restrictions) Act, 1920 (10 & 11 Geo. 5, ec. 17), s. 12 (2)— 
Rent AND Mortcace IntTEeREst Restrictions Act, 1923 
(13 & 14 Geo. 5, c. 32), s. 2 (1)—IncrEAse or RENT AND 
MortGace Interest (Restrictions) Act, 1938 (1 & 2 
Geo. 6, c. 26), s. 4. 

Appeal from Whitechapel County Court. 

Till 1928 a house in London was occupied by the owner. 
It was then let for the first time. In November, 1937, the 
defendant went into occupation as a weekly tenant paying 
£1 8s. a week rent. The plaintiff, the landlord, now claimed 
possession and arrears of rent. The county court judge gave 
judgment for the plaintiff, holding that the Increase of Rent 
and Mortgage Interest (Restrictions) Act, 1920, never applied 
to the premises. The defendant appealed. 

Sresser, L.J., said that s. 12 (2) of the 1920 Act should 
be read as if the word “let”? governed the whole house as 
well as a part. The Act would have applied to this house 
had it been let then. It would also apply to a house first 
let in 1928. Nothing in it limited the effect of s. 12 (2) toa 
house let as a separate dwelling-house at the time of its 
passing. The next question was the effect of s. 2 (1) of the 
Rent and Mortgage Interest Restrictions Act, 1923, whereby 
if the landlord of a dwelling-house to which the 1920 Act 
applied was in possession at the passing of the 1923 Act, 
then the 1920 Act ceased to apply to it. The word * landlord ” 
there included a person who at a later stage was going to 
appear as landlord contesting with the tenant the terms of 
his tenancy (Lloyd v. Cook [1929] 1 K.B. 103 ; 72 Sox. J. 532). 
This landlord was within the section. If the matter stood 
there the landlord would be entitled to succeed. But by the 
Increase of Rent and Mortgage Interest (Restrictions) Act, 
1938, the house became recontrolled unless the landlord availed 
himself of its provisions as to registration. This landlord 
had made no application for registration, but it was argued 
that the case was within s. 4. There should be a new trial. 
If the landlord could avail himself of the provisions of the 
1938 Act, he might still say that the house had ceased to be 
controlled. 

Luxmoore, L.J., and Arkinson, J., agreed. 

CounsEL : Bernstein ; Weitzman. 

Soxicrrors : S. Seifert ; T. V. Edwards. 

[Reported by Francis H. Cowpsr, Esq., Barrister-at-Law.] 


High Court—Chancery Division. 
Carpenters Estates, Ltd. v. Davies. 


Farwell, J. 29th November, 1939. 

VENDOR AND PuURCHASER—SALE OF LAND—ADJOINING LAND 
RETAINED BY VENDOR—-VENDOR’S COVENANT TO DO WorRK 
THEREON—-BREACH—CLAIM FOR SPECIFIC PERFORMANCE. 
In 1937, the defendant transferred in fee simple to the 

plaintiffs a piece of land for building development, together 
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with a right of way over all roads and footways on certain 
adjoining land retained by her and full right for the plaintiffs 
to connect up with and use all sewers, drains, pipes, water- 
courses and gas, electric and water mains then or thereafter 
laid in, under and over the roads and footways on the retained 
land. The defendant covenanted that she would at her own 
expense completely finish the accommodation roadways 
(including channelling, kerbing, sewering, paving and lighting) 
between the land transferred and the public highways in 
accordance with the town planning scheme requiring the 
accommodation roadways to the satisfaction of the local or 
other authority, and lay all necessary main sewers, drains 
and electric, gas and water mains thereunder, and, further, 
that she would lay and connect a main sewer to enable the 
plaintiffs to connect the drains and sewers from the buildings 
to be erected on the land transferred at a point indicated on 
the plans annexed to the transfer on which the roads and 
sewers referred to were shown. These works were to be 
completed within three months of the date of the transfer. 
The defendant partly completed the roads. She did not 
make the sewers. In this action begun in November, 1938, 
the plaintiffs claimed specific performance of the covenants 
or damages. They had not built any houses or shops. 

FARWELL, J., said that it was not unusual to leave roads 
in the state of these roads till building operations were 
completed, and so far as they were concerned the plaintiffs 
were not prevented from building. As to the sewers, the 
local authority would not have permitted houses to be 
occupied till there was proper drainage, but, on the evidence, 
once the buildings had been erected it would not have taken 
the defendant long to perform her covenants. In 
Wolverhampton Corporation v. Emmons {1901] 1 K.B., at p. 524, 
Romer, L.J., said that as a general rule the court would not 
enforce specific performance of a building contract, but an 
exception had been recognised if a plaintiff could establish 
(1) that the work was defined by the contract, (2) that he 
had a substantial interest in having the covenant performed, 
which cov!d not be adequately compensated by damages, 
and (3) ‘that the defendant has by the contract obtained 
possession of land on which the work is contracted to be done.” 
The statement of the last requirement was not. strictly 
accurate. It was not necessarily a bar to specific performance 
that the defendant had not obtained possession of the land 
on which the work was to be done. If a defendant had 
contracted to do work on his own land in consideration of 
the purchase price of other land belonging to him, there was 
no reason why the court should be debarred from granting 
specific performance. Here the work undertaken was 
sufficiently defined and the only adequate remedy was specific 
performance. 

CounseL : Hewins ; Sebag Shaw. 

Soxicrrors : Payne & Co. ; Clarke & Co. 

{Reported by Francis H. Cowpsr, Esq., Barrister-at-Law.] 


High Court—King’s Bench Division. 


Hall v. Wilson and Another. 
Oliver, J. 13th October, 1939. 
NEGLIGENCE—DAMAGES—ACCIDENT CAUSING DeatH—Loss 
oF ExpectaTION oF Lire—War RIsK TO BE CONSIDERED 

IN ASSESSING DAMAGES. 

Action for damages by a widow in respect of the death of 
her husband in a motor accident. 

It was argued for the defendants that, in assessing 
damages, the court must take into consideration the question 
of war risk, as the existence of war changed expectation of 
life, and even a man in a reserved occupation did not know 
how long his occupation would be in that category. 

Ouiver, J., giving judgment in favour of the plaintiff, 
awarded her £2,250 damages and £750 for her two children, 
and said that, in arriving at those amounts, he had made 





allowance for war risk, which he thought it safe to assume 
applied to the claim. The deceased was thirty-one years 
of age, and he might have been killed in the war if he had 
gone out to fight, or died as the result of an air raid. 

CounsEL : Flowers, K.C., and Hartley Shiweross, K.C., for 
the plaintiff; R. Armstrong Jones for the defendants. 

Soxicrrors : Adam Burn & Son; L. Bingham & Co., for 
Hewitt, Wooll scott & Chown. 

[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 


Smith, Stone & Knight, Ltd. v. Birmingham Corporation. 
Atkinson, J. 19th October, 1939. 


CoMPULSoRY ACQUISITION OF PREMISES BY LocAL AUTHORITY 
— PReEMIsEs OccuPlIED BY SvussipiaRy Company — 
FREEHOLD OWNED BY PARENT CompANY—ANNUAL RENT 
Parp AS MeRE Book-KEEPING ENtTRY—BvuSINESS OF 
SUBSIDIARY CONTROLLED BY ParENT CompaANY—-WHETHER 
PREMISES OCCUPIED BY PARENT OR SUBSIDIARY ComMPANY— 
Basis or ComPENSATION—LANDS CLAUSES CONSOLIDATION 
Act, 1845 (8 & 9 Vict., c. 18), s. 121. 

Motion to set aside an award. 
The claimant company were paper manufacturers owning 

a factory and some small houses in Moland Street, Birmingham. 

The respondent corporation wishing to purchase those 

premises compulsorily in order to build a technical college 

there, the company claimed compensation, describing them- 
selves as of 84, Colmore Row, Birmingham, and referring to 
the properties in question as ‘factory and offices let to 

Birmingham Waste Co., Ltd., as yearly tenants at £90 a year.” 

The company having claimed compensation amounting to 

£14,300, the matter was referred to arbitration, and the 

preliminary question was raised whether the company could 
make the claim, or whether it must be made by the Waste 

Company, in which event the corporation would escape 

liability to pay compensation by virtue of s. 121 of the Lands 

Clauses Consolidation Act, 1845, which enables an authority 

purchasing compulsorily to give notice to quit to occupiers 

with no greater interest than a tenancy not exceeding one year. 
The following facts were found by the arbitrator: The 
Waste Company had been a partnership carrying on the 
business of dealers in waste. The claimant company bought 
their business as a going concern, and then formed it into the 
present limited company, of which the claimant company held 
practically all the shares. The business was apparently 
carried on by the Waste Company, whose name appeared at 
the premises and on the notepaper and business forms. The 
books and accounts were all carried on by the claimants, the 

Waste Company having no books, and its manager having no 

access to those of the claimants’ books which referred to the 

Waste Company. The reason for forming the Waste Company 

was that it was better for the claimant company to have the 

functions of buying and sorting waste carried out by them 
under a different name. There was no tenancy or other 
agreement between the two companies, the £90 being debited 
to the Waste Company each year as a book-keeping entry, 
together with a proportion of other overhead expenses of 
the claimants. The waste business was never assigned to the 
Waste Company, which never declared a dividend, and whose 
profits were absorbed in those of the claimant company. It 
was contended for the claimants that the Waste Company 
should not be regarded as a separate’ entity and were not the 
claimants’ tenants, and that the occupation of the premises 
was really that of the claimants. It was contended for the 
corporation that the two companies should be regarded as 
separate entities in the relationship of landlord and tenant. 

The arbitrator decided that compensation should be assessed 

on the basis that the Waste Company occupied the premises 

as tenants. (Cur adv. vult.) 
Atkinson, J., said that the question at issue had been 
expressed in various ways. Was the loss, which would accrue 
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to the business being carried on at the premises to be acquired, 
the direct loss of the claimants ? Or did they suffer it merely 
as shareholders in the Waste Company ? Were the Waste 
Company merely acting as the claimants’ agents? Were 
the claimants carrying on the business themselves, albeit 
in the Waste Company’s name ’? The corporation relied on 
Salomon v. Salomon & Co. [1897] A.C. 22. His lordship 
referred to The Gramophone & Typewriter, Ltd. v. Stanley 
[1908] 2 K.B. 89, at pp. 95, 96, and Inland Revenue Com- 
missioners Vv. Sansom [1921] 2 K.B. 492, at p. 503, and said 
that the position between a parent and a subsidiary company 
seemed to be a question of fact in each case. He had con- 
sidered San Paulo Brazilian Rly Co. v. Carter [1895] 1 Q.B. 
580; Apthorpe v. Peter Schoenhofen Brewery Co., Ltd. (1899), 
80 L.T. 395: Frank Jones Brewing Co. v. Apthorpe (1898), 
15 T.L.R. 115, and St. Louis Breweries, Ltd. v. Apthorpe. 
Six points relevant to the question who was really carrying 
on a business were to be found in those cases: (1) Were the 
profits those of the parent company ? (2) Were those who 
conducted the subsidiary appointed by the parent company ? 
(3) Were the parent company the head and brain of the trading 
venture; (4) Did the parent company decide policy and 
the capital to be employed ? (5) Did the parent company in 
fact make the profits by their skill and direction? (6) Were 
the parent company in constant and effectual control? It 
seemed to him (his lordship) that all those questions must be 
answered in favour of the claimants. Accordingly they were 
really in occupation of the premises, the compensation must 
be assessed on that basis, and the award must be set aside. 
CounsEL: Russell Vick, K.C., and Arthur Ward, for the 


claimants ; Comyns Carr, K.C., and F. G. Bonnella. 
Soxicirors: Nash, Field & Co., for Reynolds & Co., 


Birmingham ; Sharpe, Pritchard & Co., for The Town Clerk: 
8 i ; 


Birmingham. 
[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 








Obituary. 
Mr. A. G. COLVILE. 

Mr. Augustus Gilbert Colvile, solicitor, of Messrs. Colvile 
and Walker, solicitors, New Square, Lincoln’s Inn, died on 
Tuesday, 12th December, at Tewkesbury. He was admitted 
a solicitor in 1899, and last year retired, owing to ill-health, 
from the aldermanship of the Royal Borough of Kensington. 
He had served also for several years on the Metropolitan 
Water Board and the Standing Joint Committee of the 
Metropolitan Boroughs. 


Mer. A. H. HALL. 

Mr. Alfred Herbert Hall, solicitor, and senior partner in 
the firm of Messrs. T. D. Marshall Hall & Co., solicitors, of 
King Street, South Shields, died recently at the age of sixty- 
three. He was admitted a solicitor in 1898. For twenty- 
five years he was a Registrar of Marriages at South Shields. 


Mr. H. D. PAGE. 

Mr. Henry Daniel Page, retired solicitor, of Southampton, 
died recently at the age of eighty-seven. Mr. Page was 
admitted a solicitor in 1874, and retired from practice two 
years ago. He was appointed Clerk of the Peace at South- 
ampton in 1889, and celebrated his jubilee in the office this 
year. 

Mr. W. MEIRION-WILLIAMS. 

Mr. William Meirion-Williams, solicitor, died at his home 
at Bexhill-on-Sea on Thursday, 7th December. Mr. Meirion- 
Williams, who was in bis early forties, was a member of the 
firm of Messrs. Menneer, Idle & Brackett, solicitors, of Hastings 
and St. Leonards, until his appointment this year as Registrar 
of Edmonton County Court. For a short time he was Deputy 
Registrar at Hastings. He was called to the Bar in 1922, 
disbarred for the purpose of becoming qualified as a solicitor, 
and admitted in 1928. 





Mr. A. W. VAISEY. 

Mr. Arthur William Vaisey, solicitor, of the firm of Messrs. 
Vaisey & Turner, solicitors, of Tring, Hertfordshire, died on 
Wednesday, 29th November, in his eighty-eighth year. He 
was admitted a solicitor in 1874, and from 1877 until his death 
practised at Tring and Berkhamsted. Mr. Vaisey held many 
local appointments and offices, including that of Clerk to the 
Governors of Berkhamsted School, which he held for more than 
thirty years. He was the father of Mr. H. B. Vaisey, K.C. 








Rules and Orders. 
1939 No. 1799 /L. 33. 
SUPREME COURT, ENGLAND. 
FEEs. 
THE SUPREME CoUuRT (NON-CONTENTIOUS PROBATE) FEES 
ORDER, 1939. DATED DECEMBER 12, 1939. 

The Lord Chancellor, the Judges of the Supreme Court, 
and the Treasury, in pursuance of the powers and authorities 
vested in them respectively by section 213 of the Supreme 
Court of Judicature (Consolidation) Act, 1925,* and sections 2 
and 3 of the Public Offices Fees Act, 1879, do hereby, 
according as the provisions of the above-mentioned enact- 
ments respectively authorise and require them, make, advise, 
consent to, and concur in, the following Order :— 

1.—(1) In Schedule I to the Supreme Court (Non- 
Contentious Probate) Fees Order, 1928, the following fee shall 
be inserted after the fee numbered 19 therein, and shall stand 
as Fee No. 19A :— 


oo Second Third 
|} Column. | Column. 
| 
—_— —_ Character 
of Stamp 
Es. a 
‘194. For the preparation of a 
memorandum under the Inheri- 
tance (Family Provision) Act, 1938, 
photography thereof, and for noting 
the grant and record, and filing the | 
Chancery order (inclusive fee) .. 015 0 Adhesive.” 














In this paragraph a reference to the first, second, or third 
column means the first, second, or third column (as the case 
may be) in the said Schedule I. 

(2) Upon the coming into operation of this Order the 
Supreme Court (Non-Contentious Probate) Fees Order, 1928, 
as amended by subsequent Orders,t shail have effect as 
further amended by this Order. 

2.—(1) This Order may be cited as the Supreme Court 
(Non-Contentious Probate) Fees Order, 1939. 


(2) This Order shall come into operation on the Ist day of 


January, 1940. 
Dated the 12th day of December, 1939. 
Caldecote, C. Wilfrid Greene, M.R. 
Hewart, C.J. I. B. Merriman, P. 
Lords Commissioners of | Patrick Munro. 
His Majesty’s Treasury.) Patrick Buchan-Hepburn. 
*15 & 16 Geo. 5, c. 49. t+ 42 & 43 Vict., c. 58. 
tS.R. & O., 1928 (No. 972), p. 1228, as amended hy 1930 (No. 1063), p. 1752; 
1933 (No. 588), p. 1824; 1934 (No. 401) II, p. 609 and 1936 (Nos, 200 and 1356) 
II, pp. 2549-50. 











Societies. 
The Grotius Society. 


A paper was read before the Society on Wednesday, 20th 
December, by Mr. James C. Hales, LL.M., Barrister-at-Law, 
on “ The Creation and Application of the Mandate System.” 
Mr. Hales began by drawing attention to the fact that at 
the end of the last war, certain European nations, including 
Italy, France and Portugal, obtained sovereignty over 
colonial territories in Africa, although at the same time, 
the mandate system had been devised to cover the adminis- 
tration of the overwhelming portion of the former German 
colonies. He emphasised that Germany had no legal claim 
whatsoever depending on the Treaty of Versailles for the 
return of the colonies, which had been legally taken from her, 
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without any specific provision for their return. The same 
applied to Turkey, who had very properly negotiated for 
and obtained the retrocession of the Sandjak of Alexandretta 
as a request of a new treaty. 

The allocation of the mandates had been of a dual nature. 
First the territories had been handed over to the mandatories 
by the allied powers. then the council of the League had 
agreed upon the text of the documents containing the con- 
ditions under which the trust was held for and on behalf 
of the League. The main difference between the old system 
was that in that letter a system of supervision over the 
acts of the mandatories had been established. This included 
supervision by the assembly and Council of the League. 
by the Permanent Mandates Commission, the work of which 
had been mainly admirable. Other organs of the League 
played their part in this system, but very important in many 
ways also was the case law relating to the mandates. which 
was slowly developing and playing its part in framing the new 
system. 

Mr. Hales ended his paper by stating that there was nothing 
to prevent the mandates held by Great Britain, the Dominions 
and France from going to war with Germany, subject to the 
special provisions relating to the recruiting of natives, although 
the founders of the system had believed that the mandates 
would only be involved in a war at the request of the League. 








War Legislation. 


(Supplementary List, in alphabetical order, to those published, 
week by week, in THE SOLICITORS’ JOURNAL, commencing 
the 16th September to 16th December, inclusive.) 


Progress of Bills. 


House of Commons. 


Gas and Steam Vehicles (Excise Duties) Bill [H.C. |. 
Read Second Time. (20th December. 
India and Burma (Miscellaneous Amendments) Bill |H.1. |. 
Read Second Time. {21st December. 


Statutory Rules and Orders. 


No. 1805. Coal Mines. The Mine Dust Analysis Order, 
dated December 8. 


No. 1784/L.31. Compensation (Defence) General Tribunal 
Rules, dated December 14. 
No. 1785 /1..32. Compensation (Defence). The Shipping 


Claims Tribunal Rules, dated December 11. 

Customs. The Export of Goods (Prohibition) 
(No. 2) Order, 1939, Amendment (No. 14) Order, 
dated December 9. 

Customs. The Import of Goods (Prohibition) 
(No. 10) Order, dated December 8. 

Emergency Powers (Defence). Order in Council, 
dated December 11, amending Regulations 11, 
21, 30, 66 and 88 of the Defence (General) 
Regulations. 1939. 

Emergency Powers (Defence). The Bacon 
(Licensing of Producers) (No. 2) Order, dated 
December 16. 

Nmergency Powers (Defence). The Coal Mines 
General Regulations (Precautions against Coal 
Dust) Modification Order, dated December 8. 

Kmergency Powers (Defence). The Control of 
Communications Order (No. 4), dated 
December 11. 

Kmergency Powers (Defence). The Defence 
(Finance) Regulations (Isle of Man) Amendment 
‘No. 2) Order in Council, dated December 11. 

Ymergency Powers (Defence). The Defence (Gas 
Charges) Order, dated December 2. 

Emergency Powers (Defence). The Regulation 
of Herring Fishing Order, dated December 13. 

Emergency Powers (Defence). The Control of 
Non-Ferrous Metals (No. 5) Order, dated 
December 16. 

Kmergency Powers (Defence). Order, dated 
December 9, amending General Licence made 
under the Control of Mills (Flour and Provender) 
No. 1 Order, 1939. 

Emergency Powers (Defence). The Potatoes 

(Sales by Growers) Order, dated December 13. 

Kmergency Powers (Defence). The Public 


No. 1800. 


No. 1780. 


No. 1786, 


No. 1818. 


No. 1804. 


No. 1790. 


No. 1795. 


No. 1788. 
No. L808. 


No. 1812. 


No. 1777. 


No. L806. 


No. 1783. 


Entertainments (Restriction) (No. 7) Order. |{ 
' in the United Kingdom against war risks. 


dated December 5, 





No. 1814. Emergency Powers (Defence). The Control of 
Sulphuric Acid (No. 1) Order, dated December 16. 
Emergency Powers (Defence). The Control of 
Timber Orders (No. 6), and (No. 5), Direction 
No. 3, dated December 13. 
Emergency Powers (Defence). The Control of 
Wool (Nos. 9 and 10) Orders, dated December 13. 
No. 1787. Explosive Substance. Order of Secretary of State 
(No. 11A), dated December 11, relating to the 
conveyance of Detonators and Electric Detona- 
tors with other Explosive. 

No. 1798 8.128. House-to-House Collections (Scotland) Regula- 
tions, dated December 12. 

No. 1813. Prices of Goods (Price-Regulated Goods) (No. 1) 
Order, dated December 18. 

No. 1799 L.33. Supreme Court (Non-Contentious Probate) Fees 
Order, dated December 12. 

No. 1764. Trade Boards (Laundry) Order, dated P¥ecember 4. 


Nos. 1796 /7. 


Nos. 1791 2. 


Draft and Provisional Rules and Orders. 


House-to-House Collections. 
December 9. 


Provisional Regulations, dated 


Non-Parliamentary Publications. 
STATIONERY OFFICE. 

List of Emergency Acts and Statutory Rules and Orders ltevised 
to November 14, 1989. Supplement 4, December 138, 1939. 
Copies of the above Bills, S.R. & O.’s, ete., cait be obtained 

through The Solicitors’ Law Stationery Society. J.td.. 

22, Chancery Lane, London, W.C.2, and Branches. 








Legal Notes and News. 


Honours and Appointments. 


The King has been pleased to approve the appointment 
of Mr. Hatim B. Tyapst as a Judge of the Judicial Com- 
missioner’s Court, Sind, in the vaeancy that will occur in 
February on the retirement of Mr. Muhammad Havelivala. 

The Home Secretary has appointed Mr. R. BE. DuUMMET'T, 
one of the Metropolitan Police Magistrates, to be Chief 
Magistrate of the Police Courts of the Metropolis in succession 
to Sir Rollo F. Graham-Campbell, who retires on the 
Ist January. 

To fill the vacancy created by the retirement of Surgeon 
Captain A. Douglas Cowburn, Coroner for the Southern 
Division of London, the L.C.C. Emergency Committee have 
recommended the appointment of Mr. W. R. H. Herppy, 
M.R.C.S., L.R.C.P., P.P.H., barrister-at-law. Mr. Heddy is 
at present a deputy coroner and was called to the Bar by 
Gray’s Inn in 1925. 


Notes. 

The Board of Trade announce that the address of the 
Registrar of Deeds of Arrangement is now 296/298 North 
Promenade, Blackpool. (Telephone, Blackpool 2635.) 

On his retirement from the editorship of the Official Report 
of the House of Commons, Mr. T. H. Parr has been presented 
with a silver coffee service by his colleagues. The presentation 
was made by Mr. P. Cornelius, who succeeds to the editorship 
in the New Year. 

A special general meeting of the Bar Golfing Society was 
held on Tuesday last in Lincoln’s Inn Hall, when it was 
decided to make an immediate donation of £50 to the 
Barristers’ Benevolent Association and sucb further donations 
from time to time as the finances of the Society allow. 


Mr. Ingleby Oddie, the Westminster Coroner, disclosed, on 
Monday last, when he held his last inquest, that he did not 
want to retire now, but had to do so on reaching the age 
limit. It was at Paddington that he ended his twenty-seven 
and a half years as coroner, during which he has held 20,000 
inquests. 

An order has been issued by the Board of Trade under the 
Restriction of Advertisement (War Risks Insurance) Act 
fixing 15th January as the date after which it will be 
unlawful, without permission. to distribute a circular or to 
publish an advertisement inviting a person to insure property 
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The Home Secretary has made an Order, under s. 12 of the 
Coroners (Amendment) Act, 1926, providing for an alteration 
in the division of the County of London into five Coroners’ 
Districts. instead of six as at present, to be known as (1) 
Eastern; (2) Northern: (3) South-Eastern: (4) South- 
Western, and (5) Western. The Order comes into effect 
on Ist January. 1940. 

The directors of Equity & Law Life Assurance Society 
announce that, as from Ist February, 1940, Mr. R. J. Kirton, 
M.A., F.L.A., the present manager and secretary, will become 
general manager. The directors also announce that they have 


appointed Mr. A. T. Haynes, F.I.A.. F.F.A.. to be secretary 
of the Society as from Ist February, 1940. Mr. A. T. Haynes 
is at present joint actuary of the Scottish Amicable Life 


\ssurance Society, Glasgow. 

Mr. Justice Hilbery recently said that he could not interfere 
with the fighting forces by taking officers, under a subpoena, 
away from their duties. He stood over until the New Year 
a case which had previously been fixed for this week in which 
two officers were witnesses. His lordship added: ‘To force 
these officers from their duties might take one cog from the 


machine which might upset the machine seriously : we have 
all to do what we can to work in together.” 
WINTER ASSIZES 

The following are the days and places fixed for holding the 
Winter Assizes. 1940: 

WESTERN Crecuit (MACNAGHTEN, J.)—Friday, 12th 
January. at Devizes ; Thursday, 18th January, at Dorchester ; 
Wednesday, 24th January, at Taunton; Wednesday, 31st 
January, at Bodmin. BRANSON and MACNAGHIEN, JJ.—- 


at Exeter ; Saturday, 17th February, 
at Bristol; Tuesday, 27th February, at Winchester. 
OxForD Circuit (HAWKE, J.)—— Thursday, 11th January, 
at Reading ; Wednesday, 17th January, at Oxford ; Tuesday. 
23rd January. at Worcester, Tuesday, 30th January, at 
Gloucester ; Tuesday, 6th February, at Newport; Tuesday, 
13th February, at Hereford; Monday, 19th February, at 
Shrewsbury ; Monday. 26th February. at Stafford. 


Thursday, 8th February. 


Wills and Bequests. 


Mr. Frederick Augustus Coe, barrister-at-law, of Hampstead, 
N.W., left £48,991. with net personalty £48,851. 
Mr. James Eastwick, barrister-at-law, of Iffley, Oxford, and 


of Lincoln’s Inn, left £11,456, with net personalty £10,512. 
He left £200 to Trinity College, Oxford. 





High Court of Justice. 


CHRISTMAS VACATION, 1939-1940. 
NOTICE. 
There will be no sitting in court during the Christmas 
Vacation. 

During the Christmas Vacation all applications *° 
may require to be immmediately or promptly heard,” 
be made to the Judge who for the time being shall 
Vacation Judge. 

The Honourable Mr. Justice HALLETT will act as Vacation 
Judge from Friday, 22nd December, 1939, to Wednesday, 
10th January, 1940, both days inclusive. His Lordship will 
sit in King’s Bench Judges’ Chambers on Thursday, 
28th December and Thursday, 4th January, at 11 o’clock. 

On days other than those when the Vacation Judge sits 
in Chambers, applications in urgent matters may be made 
to his Lordship, personally or by post. 

When applications are made by post, the brief of Counsel 
should be sent to the Judge, by post or rail prepaid, accom- 
panied by office copies of the affidavits in support of the 
application, and also by a minute, on a separate sheet of 
paper, signed by Counsel, of the order he may consider the 


which 
are to 
act as 


applicant entitled to, and also an envelope, sufficiently 
stamped, capable of receiving the papers, addressed as 
follows: ‘* Chancery Official Letter: To the Registrar in 


Vacation, Chancery Registrars’ Chambers, Royal Courts of 
Justice, London, W.C.2.” 
The papers sent to the 
Registrar. 
The address of the Vacation Judge can be obtained on 
application at the Chancery Registrars’ Chambers, Room 136, 
Royal Courts of Justice. 


Judge will be returned to the 


Vacation Registrars— 


Mr. Registrar BLAKER. 
Mr. Registrar ANDREWS. 


Chancery Registrars’ Chambers, 
Royal Courts of Justice. 
1939, 


December, 








Stock Exchange Prices of certain 


Trustee Securities. 


Next London Stock 
Exchange Settlement, Thursday, 1 ith January, 1940. 


Bank Rate (26th October 1939) 2%. 


* Not available to Trustees over par. 


Middle 
Div. Price 
Months. 20 Dec. 
1939, 
ENGLISH GOVERNMENT ene 
Consols 4% 1957 or after ; 104 
Consols 24% .. ; " Jas0 67} 
War Loan 34% 1952 or after JD 923 
Funding 4% Loan 1960-90 .. MN 105} 
Funding 3% Loan 1959-69 .. AO 923 
Funding 23% Loan 1952-57 JD gl 
Funding 24% Loan 1956-61 AO 85} 
Victory 4% Loan Av. life 21 years MS 105} 
Conversion 5% Loan 1944-64 > MN 108} 
Conversion 34% Loan 1961 or after AO 93 
Conversion 3% Loan 1948-53 MS oF 
Conversion 24% Loan 1944-49 .- AO 95} 
National Defence Loan 3% 1954-58 JJ 9iz 
Local Loans 3% Stock 1912 or after JAJO 79} 
Bank Stock .. AO 3144 
Guaranteed 23% Stoc ‘k (Irish Land 
Act) 1933 or after .. JJ 75 
Guaranteed 3% Stock (Irish Land 
Acts) 1939 or after ’ a JJ 80 
India 44% 1950-55 -- MN 103} 
India 34% 1931 or after . JAJO 82 
India 3% 1948 or after és .. JAJO 70 
Sudan 44% 1939-73 Av. life 27 years FA 106 
Sudan 4% 1974 Red. in part after 1950 MN 1034 
Tanganyika 4% Guaranteed 1951-71 FA 103 
L.P.T.B. 44% “ T.F.A.” Stock 1942-72 JJ 104 
Lon. Elec. T. F. Corpn. 24% 1950-55 FA) 87 
COLONIAL SECURITIES 
Australia (Commonw’th) 4% 1955-70 JJ 964 
Australia (Commonw’ th) 3% | 1955-58 AO 83} 
*Canada 4% 1953-58 : MS 1064 
Natal 3% 1929. 49... ie JI 95 
New South Wales 34% 1930- 50 Pe JJ 935 
New Zealand 3% 1945 = -- AO 924 
Nigeria 4% 1963 oe AO 101} 
Queensland 3% 1950-70 JJ 864 
South Africa 34% 1953-73 JD 98 
Victoria 34% 1929-49 AO 944 
CORPORATION STOCKS 
Birmingham 3% 1947 or after JJ; 7€ 
Croydon 3% 1940-60 . AO 88 
Essex County 34% 1952- 72. JD 97 
Leeds 3% 1927 or after : JJ 76 
Liverpoo! 34% Redeemable by agree- 
ment with holders or by purchase.. JAJO 8) 
London County 24% Consblidated 
Stock after 1920 at option of Corp. MJSD 66 
London County 3% Consolidated 
Stock after 1920 at option of = ~~. 7 
Manchester 3% 1941 or after FA 77 
Metropolitan Consd. 24% 1920-49 .. MJSD 9944 
Metropolitan Water Board 3% “A” i 
1963-2003... . AO 78} 
Do. do. 3% “ B”’ 1934-2003 MS 381 
Do. do. 3% “ E”’ 1953-73 JJ = 87xd 
*Middlesex neg | Council 4% 1952- 72 MN 102 
* Do. do. 44% 1950-70... MN 105 
Nottingham 3% Lrredeemable MN 176 
Sheffield Corp. 34% 1968 JJ 95d 
ENGLISH RAILWAY DEBENTURE AND 
PREFERENCE STOCKS 
Gt. Western Rly. 4% Debenture JJ 98} 
Gt. Western Rly. 44% Debenture . JJ 1054 
Gt. Western Rly. 5% Debenture JJ 1174 
Gt. Western Rly. 5% Rent Charge... FA 1] 
; Gt. Western Rly. 5% Cons. Guaranteed MA 407 
Gt. Western Rly. 5% Preference MA 387 
Southern Rly. 4% Debenture ee JJ 972 
Southern Rly. 4% Red. Deb. 1962-67 JJ 11} 
Southern Rly. 5% Guaranteed MA) 1074 
Southern Rly. 5% Preference MA 2 
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't Approxi- 
= 
redempticn 
£s. d. 
313 8 
3 11 10 
ez = 
39 2 
310 0 
3.12 10 
215 10 
3649 
3°91 8 
3 7 6 
414 
42 6 
1312 2 
313 4 
210 O 
311 7 
44 1 
45 8 
3 8 2 
3.13 11 
45 0 
411 8 
318 0 
46 1 
312 1 
43 8 

3 
313 2 
3 3 0 
3.18 5 
3 15 10 
313 6 
316 0 
318 6 
315 11 
3 


Flat 
Interest 
Yield. 
£s. d. 
3 16 11 
313 9 
315 8 
315 8 
3.410 
3.0 
2 18 
3 16 
4 12 
315 
> - 
2 12 
3 3 
3.15 
3 16 
313 4 
3.15 0 
4 611 
4 5 
4 5 
441 
3.17 
3 17 
46 6 
217 6 
‘2 
3 11 10 
315 1 
33 3 
3 14 10 | 
3 410) 
3.18 lv 
4 O11) 
311 5 
3144 1 
3 18 11 
3 8 2 
312 2 
3.18 11 
318 8 
315 9 
3 16 11 
317 11 
212 11 
3 16 
314 
3 9 
3 18 
4 5 
318 1 
3 13 
41 3 
45 4 
45 1 
410 1 
413 5 
5 14 11 
432 1 
3.18 10 
413 0 
§12 4 


| 


t In the case of Stocks at a premium, the yield with redemption has been calculated 


at the earliest date ; 








in the case of other Stocks, as at the latest date, 
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